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This article defines and examines the general principles of trademark
and certification mark law. From that foundation, this article delves into the
messy lexicon surrounding environmental marketing. Next, Part 1l
discusses traditional governmental mechanisms used to control against
misleading environmental marketing in general and certification marks in
particular. This article then identifies, in Part Ill, a public—private
partnership utilizing voluntary certification programs as the most effective
means of achieving change. Part IV examines the buildings sector as a
concrete example of how such partnerships work. Finally, this article
proposes several reforms to create or clarify existing legislation and
regulations governing environmental marketing and certification marks, and
to develop extra-governmental mechanisms that can best advance a public
policy of sustainability.

. TRADEMARKS UNDER THE LANHAM ACT AND COMMON LAW
A. Trademarks

The Lanham Act is the primary federal law governing trademarks.*® A
trademark can be any “word, nhame, symbol, or device, or any combination
thereof” that is used in commerce to “identify and distinguish” the user’s
goods or services from those of another. ' The term “trademark”
encompasses marks used on goods, or with services, to signal source, but
“service mark” is a specialized name for the latter.”” The Lanham Act is
careful to maintain the difference in vocabulary by limiting its use of the
word “trademark” to marks on goods and using “service mark” to describe
marks for services.”* Because the substantive trademark law governing
trademarks and service marks are the same, “trademark” is often used to
refer to both.?

Trademarks, and trademark law, protect both consumers and
producers.” From the consumers’ end, trademarks identify the source of

18. Trademark Act of 1946 (Lanham Act), 15 U.S.C. §8 1051-1141n (2012).

19. Id. § 45.

20. RESTATEMENT (THIRD) OF UNFAIR COMPETITION § 9 (1995).

21. Id. cmt. f.

22. Id. This is analogous to “all squares are rectangles, but not all rectangles are squares.”

Registrants often confuse trademarks and service marks. Adjudicators acknowledge the frequent
confusion, largely choosing to treat the difference as clerical. The registration forms for both are
identical. Index of All TEAS Forms, U.S. PAT. & TRADEMARK OFFICE, http://www.uspto.gov/
trademarks-application-process/filing-online/index-all-teas-forms  [http://perma.cc/9PY3-RPGA] (last
visited Feb. 21, 2015).

23. 1 J. THOMAS MCCARTHY, MCCARTHY ON TRADEMARKS AND UNFAIR COMPETITION
§ 2:2 (4th ed. 2013).


http://perma.cc/9PY3-RPGA
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for low-cost, low-quality goods, that reputation alone is not a failure to
control quality. The issue arises when a brand is known for high-quality
goods, but the trademark is used on inferior goods. When the mark owner
fails to control the licensing of the mark and allows “the licensee [to] place
the mark on any quality or type of goods or services,” this failure amounts
to “naked licensing.”® When the mark misrepresents the quality of the
good by trading upon a consumer’s expectation of the normally-higher-
quality good, it is “inherently deceptive”® and amounts to fraud.* Naked
licensing may result in reduction in protection or outright cancellation of
the mark because it has “los[t] its significance as a mark.” *
“Abandonment” refers to non-use of a mark, but it has also been applied to
any situation where the mark owner has lost property rights in the mark.*
Naked licensing, therefore, is a form of trademark abandonment, but it does
not result in the same absolute loss of rights that results if the mark owner
ceased using—i.e., abandoned—the mark altogether.** An accusation of
naked licensing is most often used as a shield by a party accused of
infringement. * Rather than arguing that the accused action is not
infringement, the defendant argues that the mark owner had licensed the
mark without adequate quality control and therefore had given up rights to
the mark.®

Trademark law also encompasses more than just trademarks, service
marks, and certification marks. In addition to protecting mark owners
against infringers and prohibiting mark owners from licensing marks in a
fraudulent manner—e.g., naked licensing—the Lanham Act also provides
for civil actions against false advertising. Section 43(a) prohibits “false or
misleading” descriptions and representations in commerce, which
encompasses common law trademarks and other forms of communication.*®
In spite of the broad language—*"any person” who can show likely harm

38. Id.

39. Barcamerica Int’l USA Trust v. Tyfield Importers, Inc., 289 F.3d 589, 598 (9th Cir.
2002) (quoting Interstate Bancorp v. Stenquist, 16 U.S.P.Q.2d 1704, 1706 (N.D. Cal. July 13, 1990)
(emphasis omitted from quotation)).

40. 3 MCcCARTHY, supra note 23, §18:48 (citing Societe Comptoir de L’Industrie
Cotonniere Etablissements Boussac v. Alexander’s Dep’t Stores, Inc., 299 F.2d 33, 35 (2d Cir. 1962)).

41, 15 U.S.C. §1064(3) (giving “abandon[ment]” as a ground for cancellation of a
registration); 3 MCCARTHY, supra note 23, § 18:48.

42. 3 MCCARTHY, supra note 23, § 17:5.

43. RAYMOND T. NIMMER & JEFF C. DODD, MODERN LICENSING LAW § 9:42 (2014).

44. Id. §9:42 n4.

45, Id. § 9:42 nn.1, 10-11.

46. See Rebecca Tushnet, Running the Gamut from A to B: Federal Trademark and False
Advertising Law, 159 U. PA. L. Rev. 1305, 1306-08 (2011) (summarizing the development of false
advertising prohibitions in section 43).
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can bring the action * —section 43(a) standing, in reality, has been
narrower.®® Since the USPTO is primarily a gatekeeper,” not tasked with
policing trademark use once a mark is registered,® only competitors and
consumers are likely plaintiffs. Until recently, several Circuits categorically
prohibited indirect competitors from suing under the Lanham Act, but the
Supreme Court ruling in Lexmark v. Static Control has tentatively extended
standing to indirect competitors.®* Despite this expansion of standing,
consumer suits are unlikely for myriad reasons. First, most consumers
cannot justify the expenses of pursuing litigation over a single instance of
deception.® Second, class actions are possible but are likely to fail the
“commonality” or “numerosity” prongs necessary for class certification.*
The case-by-case nature of consumer deception usually means that
individual issues predominate over common questions of law or fact,>
rendering the class action inappropriate.® Potential class action plaintiffs
may also have difficulty establishing that a sufficient number of consumers
have suffered injury due to the misuse of a trademark.>® However, courts
have denied standing to consumers, * subordinating direct consumer
protection to commercial competitive interests.*®

47. See generally Vincent N. Palladino, Lanham Act “False Advertising” Claims: What Is
a Plaintiff to Do?, 101 TRADEMARK REP. 1601 (2011) (breaking down the types of misrepresentations
that a plaintiff might assert).

48. Tushnet, supra note 46, at 1375-76 (“[Clourts have never given [section 43(a)] a literal
reading. At first, courts simply excluded consumers from the class the law protected, allowing only
competitors to sue.”) (citation omitted).

49. Sonia K. Katyal, Trademark Intersectionality, 57 UCLA L. Rev. 1601, 1679, n.406
(2010).

50. 15 U.S.C. § 1064 (2012) (the cancellation procedures in Section 14 of the Lanham Act
are limited to the FTC and “any person who believes that he is or will be damaged” by the mark).

51. Lexmark Int’l, Inc. v. Static Control Components, Inc., 134 S. Ct. 1377 (2014).

52. 1 MCCARTHY, supra note 23, § 2:33.

53. Tawnya Wojciechowski, Letting Consumers Stand on Their Own: An Argument for
Congressional Action Regarding Consumer Standing for False Advertising Under Lanham Act
Section 43(a), 24 Sw. U. L. Rev. 213, 245-46 (1994) (discussing the status quo for consumer class
actions and arguing for reform).

54. Id. at 246.

55. FED. R. Civ. P. 23(b)(3) (requiring that “questions of law or fact common to class
members predominate over any questions affecting only individual members”).

56. Wojciechowski, supra note 53, at 246-47.

57. Tushnet, supra note 46, at 1374 (stating that courts generally dismiss cases of
consumers seeking to sue under section 43(a)).
58. Wojciechowski, supra note 53, at 215-16 (denouncing court decisions that have read

“any person” to mean “only business competitors”); see also 5 MCCARTHY, supra note 23, at § 27:39
(summarizing the various circuits’ treatment of section 43(a) standing).
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trademark in a manner that misleads consumers into believing that a third
party has certified the goods would be a violation of general consumer
protection laws, it is unclear what happens if the mark owner treats the
mark as a certification mark.* Assuming, however, the trademark owner
complies with the fundamental requirements for certification marks, the
Lanham Act is silent.?® This would not qualify as naked licensing because
the mark owner imposes enough control to ensure that marked goods meet
certification standards. On a practical level, consumers would find it hard to
distinguish between a trademark and a certification mark, so long as the
mark indicates the standards determined by the mark owner. Therefore,
principles of consumer protection would not impel cancellation of the
trademark.

If, however, the trademark were used in a manner prohibited by
section 14(5), what might be the grounds for cancellation? By its terms,
section 14(5) applies to marks registered as certification marks only, but
allowing a trademark used as a certification mark to skirt these prohibitions
would violate the consumer protection principles undergirding trademark
law.®” A consumer has no reliable way of telling—short of looking it up in
the USPTO trademark database—whether a mark is a trademark or a
certification mark. A registrant that erroneously filed, and received, a
trademark but conducts the licensing of the trademark according to
certification mark requirements has created a de facto certification mark.®
If a licensee benefits from the trademark-used-as-certification-mark, then
principles of estoppel may apply as well.®® There are, however, registrants
who may knowingly and deliberately file for a trademark to skirt the
restrictions of section 14(5).*° Because the Lanham Act is silent on this

85. See generally Complaint, supra note 16 (Koh v. SC Johnson & Son, a lawsuit over the
use of a trademark by the mark owner in an allegedly misleading manner).

86. 15 U.S.C. §1064(5). That is, the mark owner complies with the section 14(5)
requirements to control the mark, abstain from “produc[ing] or marketing [] any goods or services to
which the certification mark is applied,” forbid the use of the mark “for purposes other than to certify,”
and certify “any person who maintains the standards or conditions which such mark certifies[.]” Id.

87. See supra Part I.A (discussing consumer expectations based on a mark owner’s
reputation).
88. Such a use would fit the general definition of “de facto”: “[a]ctual; existing in fact;

having effect even though not formally or legally recognized[.]” BLACK’S LAW DICTIONARY 506 (10th
ed. 2009).

89. This would fit the general fact pattern underlying estoppel, which acts as “[a] bar that
prevents one from asserting a claim or right that contradicts what one has said or done before[.]” Id. at
667.

90. See generally John M. Arnone, Game (Not) Over: How a Mark Saved Video Games, 19
J. CONTEMP. LEGAL ISSUES 247, 247-51 (2010) (describing the flood of low-quality video games in the
early 1980s and Nintendo’s strategy to selectively endorse games so that consumers could reliably
identify the quality of games).
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issue, courts will likely look to general consumer protection laws to decide
claims on a case-by-case basis.

Common law did not recognize certification marks before the Lanham
Act.®® Since its passage, however, common law certification marks can
exist,* but unlike general trademarks, the law is far less settled® and
continues to change. Though most cases recognizing common law
certification marks focus on geographical indicators, the language used by
the courts draws parallels between certification marks and trademarks
without limiting common law protection to geographic certification marks
only.** Out of several thousand registered certification marks, only a few
are federally-owned.” Many well-known certification programs, such as
the U.S. Department of Agriculture (“USDA”) Organics program, have no
registeggd certification marks.® Other federal laws, however, back these
marks.

C. Interrelated and Conflated Terms
Not all certification processes involve registered marks.” The legal

terminology of trademark law becomes muddied in the marketplace,
especially for environmental marketing. Certification programs are a

91. Louls ALTMAN & MALLA POLLACK, CALLMANN ON UNFAIR COMPETITION,
TRADEMARKS AND MONOPOLIES § 17A:15 (4th ed. 2014) (declaring that certification marks were “not
recognized under pre-Lanham Act common law”); contra Daphne Leeds, Trademarks from the
Government Viewpoint, 44 CALIF. L. REV. 489, 492, 497-98 (1956) (noting that, although certification
marks were “unregistrable” before the Lanham Act, “[b]Jusiness practices developed these types of
marks . . . [and] the courts protected them”).

92. Florida v. Real Juices, Inc., 330 F. Supp. 428, 430 (M.D. Fla. 1971); 3 MCCARTHY,
supra note 23, § 19:3.

93. RESTATEMENT (THIRD) OF UNFAIR COMPETITION §11 cmt.a (1995) (noting that
certain aspects of the Lanham Act “have not been explicitly incorporated into the common law”).

94, Real Juices, 330 F. Supp. at 430 (finding no “substantive distinction between
certification marks and trademarks which would render the case law pertaining to creation of common
law trademarks inapplicable to certification marks” and holding “that rights in an unregistered
certification mark can be acquired in the same manner as they can in trademarks”).

95. A Trademark Electronic Search System query for all live certification marks registered
to federal entities returns 23 records. A similar search unrestricted to federal entities returns 4470
records. Compare Trademark Electronic Search System (TESS), U.S. PAT. & TRADEMARK OFFICE,
http://tess2.uspto.gov [http://perma.cc/HDIW-6LFA] (under “Select A Search Option”; click “Word
and/or Design Mark Search (Free Form)”; search for “(certification)[TM] AND (live)[LD] AND
(("united states" OR "u.s." OR "us") AND ("agency" OR "government" OR "federal"))[on]”) (last
visited Mar. 21, 2015), with id. (search for “(certification)[TM] AND (live)[LD]”) (last visited Mar. 21,
2015).

96. Id. The TESS search for federally owned certification marks did not return any marks
owned by the USDA, nor any marks regarding organic certification.

97. See, e.g., 7 C.F.R. § 205.311 (2008) (providing for how the USDA Organic seal may
be used).

98. Chon, supra note 13, at 2315.
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popular way of encouraging sustainable consumption—and capitalizing on
it. Often a certification program will have a distinctive symbol—i.e., a
mark. In the ordinary sense of the words, these are “certification marks”:
these marks represent the certification program. The phrase “certification
marks” in an ordinary, not-a-term-of-art, sense encompasses more than the
class of certification marks defined by the Lanham Act.”® However, use of
either type of mark is subject to consumer protection law. %

The dual purposes of trademark law—to protect consumers and to
protect a mark owner’s rights—are largely premised upon anti-fraud and
anti-deceit grounds.'® Certification marks, as defined under the Lanham
Act, convey to consumers that the goods meet an independent party’s
standards.'® This assurance operates as an indicator of approval.'® This
amplifies the consumer protection function of trademarks in the case of
certification marks. In environmental marketing, ecolabels and eco-
certification marks are important ways for marketers to convey that their
goods are environmentally preferable.'® Consumers choosing goods on the
basis of such certification marks must be able to rely on the veracity of the
labels to ensure that they are receiving the bargained-for benefit.

Due to the popularity of ecolabels,'® there has been a corresponding
rise in greenwashing, often divided into “seven sins” coined in widely-cited
reports by TerraChoice.'® Out of the sins of greenwashing, the sin of

99. Borrowing, again, the squares and rectangles analogy: All Lanham Act Certification
Marks are certification marks in the ordinary sense, but not all certification marks in the ordinary sense
are Lanham Act Certification Marks. Supra note 22.

100.  See infra Part Il (discussing the Federal Trade Commission’s role in regulating
environmental marketing).

101.  RESTATEMENT (THIRD) OF UNFAIR COMPETITION § 9 cmt. d. (1995).

102. 15U.S.C. §1127.

103.  Chon, supra note 13, at 2315 (calling certification marks “proverbial stamp[s] of
ethical approval™).

104.  See, e.g., Environmentally Preferable Product: Documenting Exceptional
Performance, SCS GLOBAL SERV., http://www.scsglobalservices.com/environmentally-preferable-
product [http://perma.cc/5SCHJ-SF86] (last visited Mar. 25, 2015) (giving reasons why consumers may
seek environmentally preferable products and explaining how manufacturers can meet criteria for
certification).

105.  Jennifer M. Hetu & Anessa Owen Kramer, It’s Not Easy Being Green: Use of the
Terms “Organic,” “Sustainable,” and “Natural’” in Trademarks and Advertising, 4 LANDSLIDE 46, 47
(2011) (discussing the proliferation of green trademark filing with the USPTO, including “2,000
pending applications and registrations that contain the word ‘organic,” over 4,000 . . . [for] ‘natural,” and
over 500 . . . [for] ‘sustainable’” in 2011).

106. TERRACHOICE INC., THE SINS OF GREENWASHING (2010), available at
http://sinsofgreenwashing.com/index35c6.pdf [http://perma.cc/6ASY-DAKB]. It is important to note
that TerraChoice is an environmental marketing firm, and that their reports are aimed at general
consumers. The data supporting their analysis and conclusion are not available publicly. It is useful as a
tool to teach consumers about greenwashing, but it is not an entirely neutral, third party source of
detailed, technical information.
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worshipping false labels'” —falsely representing that a good has been

endorsed by a third party—has risen dramatically in recent years, faster
than any other sin.’®® This reflects the view by consumers who expect that
independent third parties verify ecolabels,*® but this may not always be the
case. Depending on who is drafting the definitions, ecolabels may refer to
any label that makes an environmental claim, including one that a company
awards itself.""® Consumers, however, take a dim view of self-certification.
Rather than seek independent certification because it is too expensive, or
because the goods to be certified would not meet standards, some marketers
try to use self-awarded marks in a way that misleads consumers into
believing a third party was involved.™

Il. THE PuBLIC PATH TO A CERTIFIABLY GREENER FUTURE

The issues surrounding greenwashing fall under the mandates of several
federal agencies: the Environmental Protection Agency (“EPA”),'*? Federal
Trade Commission (“FTC”), " USDA, " and Food and Drug
Administration (“FDA”) * may all control various aspects of
environmental marketing. The myriad overlapping mandates have resulted
in a lack of oversight because neither of the most relevant agencies, the
EPA and the FTC, claim full jurisdiction over environmental marketing.
The EPA is primarily concerned with environmental protection, not
environmental marketing—but regulating the former implicates the latter.®

107.  Id. at 10.

108. Id. at 7, 16.

109. GLOBAL ECOLABELING NETWORK, INTRODUCTION TO ECOLABELING 2 (2004),
available at http://www.globalecolabelling.net/docs/documents/intro_to_ecolabelling.pdf
[http://perma.cc/4L23-NUQC].

110.  Id. (comparing different definitions of “ecolabel” that differ on whether it must be
issued by a third party).

111.  TerRRACHOICE INC., supra note 106, at 20. The TerraChoice researchers found the
variety and ubiquity of clipart and stock art for “certified green” graphics to be “almost comical.”

112.  The expert agency in all things environmental. Our Mission and What We Do, U.S.
ENVTL. PROT. AGENCY, http://www2.epa.gov/aboutepa [http://perma.cc/6PEL-CNYL] (last visited Mar.
25, 2015).

113.  About the FTC, FED. TRADE COMM’N, http://www.ftc.gov/about-ftc [http://perma.cc/
S3NK-4GSD] (last visited Mar. 25, 2015). The FTC is the primary consumer protection agency.

114.  In charge of the National Organic Program, codified at 7 C.F.R. Pt. 205.

115.  Protecting public health by supervising the safety of, inter alia, food and drugs. U.S.
Food & Drug Agency, FDA Fundamentals, U.S. FOOD & DRUG AGENCY, http://www.fda.gov/
AboutFDA/Transparency/Basics/ucm192695.htm  [http://perma.cc/N9Z5-7DTM] (last visited Apr. 1,
2015).

116. E. Howard Barnett, Green with Envy: The FTC, the EPA, the States, and the
Regulation of Environmental Marketing, 1 ENVTL. L. 491, 500-03 (1995). Though Congress considered
a bill to give the EPA authority to regulate against deceptive environmental claims, the bill did not pass.
Kimberly C. Cavanagh, It’s a Lorax Kind of Market! But Is It a Sneetches Kind of Solution?: A Critical
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The FTC, however, has been the primary agency in regulating
environmental marketing through its mandate to protect consumers. Under
the Federal Trade Commission Act, “unfair or deceptive acts or practices in
or affecting commerce” are illegal, and the FTC has authority to prosecute
such behavior.™" The FTC focuses on the consumers’ perception of
environmental claims, not on the environmental claims themselves.'® In
2012, the FTC issued a newly revised set of Guides for the Use of
Environmental Marketing Claims (“Green Guides” or “Guides”)."* The
Guides are the FTC’s interpretations of how section5 of the FTC Act
applies to environmental marketing claims, but they are not legally
binding.*?

The earlier Green Guides did not specifically address the use of
certification, seals of approval, nor any other forms of endorsement.’?* In
the 2012 iteration of the Green Guides, the FTC added section 260.6 to
address certifications and seals of approval directly.'? The language is
general, comprising five short paragraphs and eight sample scenarios.
Although section 260.6 forbids misrepresenting that a good has been
subject to independent verification,*? the Green Guides allow companies to
use marks on their own goods if there is sufficient notice in the
advertisement indicating that it is a self-certification.’** As the EPA noted,
and the FTC agreed, “‘the FTC is not in a position to specify the specific
process for, or content of, programs that award seals and certifications’ and,
thus, the Commission should review certifications on a case-by-case

Review of Current Laissez-Faire Environmental Marketing Regulation, 9 ViLL. ENVTL. L.J. 133, 160-
61 (1998).

117.  15U.S.C. §45 (2012).

118.  See infra text accompanying notes 122-124 (discussing the jurisdictional issues
between the FTC and the EPA); Deborah Majoras, Chairwoman, Fed. Trade Comm’n, Opening
Remarks: Carbon Offsets Workshop 3, 6 (Jan. 8, 2008), available at http://www.ftc.gov/sites/default/
files/documents/public_statements/opening-remarks/080108carbonow.pdf [http://perma.cc/4KX5-
YWS53] (acknowledging the FTC’s lack of “authority [and] technical expertise” to set “environmentally
preferable practices” or regulations, instead choosing focusing on “[the FTC’s] traditional consumer
protection role”).

119.  FED. TRADE COMM’N, THE GREEN GUIDES: STATEMENT OF BASIS AND PURPOSE 1, n. 1
(2012). The FTC released the Green Guides first in 1992, with revisions in 1996 and 1998. Id. at 1.

120. 16 C.F.R. § 260.1 (2012).

121.  See FED. TRADE COMM’N, supra note 119, at 75 (acknowledging that the 1998 Guides
did not address certifications, but that it came up in an example about claims of general environmental
benefits).

122. 16 C.F.R. §260.6. In addition to the Green Guides, certification marks are subject to
the FTC’s Guides Concerning the Use of Endorsements and Testimonials in Advertising (“Endorsement
Guides”). 16 C.F.R. pt. 255 (2009). Section 255.4, Endorsements by organizations, is the section most
relevant to certification marks.

123. 16 C.F.R. § 260.6(a).

124.  Id. 8 160.6 example 1.
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basis.” '** Despite the FTC’s repeated reluctance to engage in more

guidance or enforcement, many commenters on the FTC’s proposed rules
pushegsfor requiring a higher level of substantiation for certifications and
seals.

Although the FTC has increased environmental advertising
enforcement actions,™’ it is the only entity that can bring enforcement
actions under the FTC Act;*?® therefore, most instances of deceptive
environmental marketing go unscrutinized.”® Given the proliferation of
environmental marketing, the FTC’s policing on that front seems paltry:
after two decades, the Green Guides are still not binding regulation and the
handful of enforcement actions do not cover the full range of greenwashing.
The FTC’s rather sluggish actions can be traced to agency expertise, or its
absence: the FTC did not believe it had the power to create environmental
policy nor the technical expertise to address complex environmental
issues. **® Recognizing its limited technical expertise, the FTC “actively
consult[ed]” with specialist agencies, such as the EPA, to prevent
duplicative or conflicting guidelines.™® Despite consultation, the FTC’s
Green Guides are largely devoid of the technical detail necessary to create
useful guidelines. This continued lack of technical detail, even after two
decades, highlights the need to bring in expert agencies. The EPA has been
willing and able to promulgate at least more technically detailed guidelines,
if not actual regulation.™*

I1l. GOVERNMENT AS MARKET PARTICIPANT AND INFLUENCER
American culture venerates private capitalism, and overarching national

programs of the type found in many other countries would be unlikely
here.™ Monolithic government legislation and regulation are not viable.

125.  FED. TRADE COMM’N, supra note 119, at 97.

126.  Id. at 95-96.

127.  Press Release, Fed. Trade Comm’n, FTC Announces Actions Against Kmart, Tender
and Dyna-E Alleging Deceptive ‘Biodegradable’ Claims (June 9, 2009), available at
http://www.ftc.gov/news-events/press-releases/2009/06/ftc-announces-actions-against-kmart-tender-
dyna-e-alleging [http://perma.cc/P6Q2-DJQ4].

128. 5 MCCARTHY, supra note 23, § 27:119.

129.  Id.

130.  Jamie A. Grodsky, Certified Green: The Law and Future of Environmental Labeling,
10 YALE J. ON REG. 147, 172-73 (1993).

131. 75 Fed. Reg. 63,552, 63,558-59 (proposed Oct. 15, 2010) (codified at 16 C.F.R. Pt.
260); Cavanagh, supra note 116, at 163.

132.  Cavanagh, supra note 116, at 163.

133.  See generally U.S. ENVTL. PROT. AGENCY, ENVIRONMENTAL LABELING ISSUES,
PoLICIES, AND PRACTICES WORLDWIDE (1998) (an EPA report comparing and contrasting the labeling
programs of 18 foreign countries and several limited United States programs). Germany’s Blue Angel
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Instead, fragmented government-run programs and private market solutions
are the norm, if not de rigueur.™ A voluntary certification program’s
potential to increase profits can be the carrot to governmental penalty’s
stick. Businesses usually balk at more regulation; therefore, a market
incentive may be more palatable to businesses. On the other hand,
consumers are often skeptical about the legitimacy of programs where the
business interests of the stakeholders may conflict with consumer
interests.”® A fee-based, industry-managed program may set standards at a
less stringent level to encourage a higher volume of certification, and in
turn, a higher volume of certification fee income. Technology has made
information dissemination easy and wide-reaching; consumer and
environmental watchdog groups can increasingly alert consumers to
misleading claims through electronic means.**® Ultimately though, leaving
consumer protection in the hands of private parties using little more than
the threat of bad publicity is no substitute for legally enforceable
standards.**’

Without the guidance of labels or marks, the consumer must try to
compare goods with minimal information. ©*®* The opposite extreme,
however, is no better: information overload can paralyze consumers,

program is a leading example, and one of the oldest. The Blue Angel—Eco-Label with Brand Character,
BLAUER ENGEL, http://www.moravia-europe.eu/files/files/file/522_EN_The%20Blue%20Angel%20
%E2%80%93%20Eco-Label%20with%20Brand%20Character.pdf [http://perma.cc/UBUE-KJ9S] (last
visited Apr. 1, 2015). But there are other countries with labels run, in whole or in part, by the
government as well. National Eco-Labels—Worldwide, BLAUER ENGEL, http://www.blauer-engel.de/en/
blue-angel/who-is-behind-it/global-ecolabelling-network [http://perma.cc/6F3Z-G4AMA] (last visited
Apr. 1, 2015) (listing national environmental labels and the entities implementing and running the
associated programs).

134.  U.S. ENVTL. PROT. AGENCY, supra note 133, at 6—7.

135.  Id. at 56-57; see Nick Feinstein, Learning from Past Mistakes: Future Regulation to
Prevent Greenwashing, 40 B.C. ENVTL. AFF. L. REV. 220, 250 (2013) (discussing limitations of private
sector attempts to prevent greenwashing). For an even more cynical view, see Donald A. Taylor,
Certification Marks— Success or Failure?, 42 J. MKTG. 39, 46 (1958) (concluding that “it is apparent”
the private sector has “little desire to aid the consumer directly” through the use of certification marks,
and that most consumer benefits are “secondary and indirect”). It is likely, however, the cultural attitude
has shifted—at least somewhat—since Taylor made his observations.

136.  There is an app for that. Melissa Hincha-Ownby, iPhone Apps to Help Navigate the
World of Greenwashing, 1-800-RECYCLING.com (Apr. 6, 2010), http://1800recycling.com/2010/04/
iphone-apps-help-navigate-greenwashing  [http://perma.cc/H3ZJ-RWKY] (reviewing two iPhone
applications that help consumers verify environmental claims and find environmentally responsible
businesses).

137.  Cf. Neil Gunningham et al., Social License and Environmental Protection: Why
Businesses Go Beyond Compliance, 29 LAwW & Soc. INQUIRY 307, 308 (2004) (showing that while
social license drives some companies towards over-compliance, other companies comply with the bare
minimum legal requirements regardless of public perception).

138.  See generally supra, Part I.B, Il (discussing the functions of trademarks and
certification marks).
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rendering the same results as an absence of information.*® Registered
certification marks help by ensuring that a third party has approved the
good, but a certification mark needs a strong reputation to be effective,
especially in a market where self-certification is allowed—uwith sufficient
disclaimers—and marketers can use in-house ecolabels on goods. Although
it is unlawful for a marketer to use a self-awarded mark in such a way that
causes a reasonable consumer™ to believe it is a third party endorsement,
many trademarks skirt the line.**

The government is a natural choice for controlling against unscrupulous
marketing, with regulation being one possible tool. Direct ownership and
control of a certification mark is another way for government to use the
commercial market to effect policy goals. The government can further
impose green requirements on its own activities, and incentivize certain
types of private development using credits or fee waivers.**? Many local
governments, in establishing green building codes, have adopted
preexisting standards. Whether by mandate or convenience, government use
of a certification mark can accelerate adoption of that mark in the market.*®

There are downsides to a government-endorsed certification mark.
While consumers will reasonably expect that private, third party
certifications require a fee, they may not realize that fees may still be
involved even when a certification program is government-regulated and
run. The government is not immune to other pitfalls. Critics attack the
bureaucratic nature of federal regulation of environmental marketing and
the lack of inter-agency coordination—as illustrated by the FTC’s Green
Guides.™* Political pressure and regulatory capture are also dangers that
threaten federal intervention.**® There are also long-term considerations
when letting private programs fill in for federal standards. If the federal
government establishes its own certification programs and standards years

139.  Wynne, supra note 6, at 111. The most common result, however, is neither of these
extremes. Instead, consumers simply ignore information. 1d.

140. 16 C.F.R. §260.7(a).

141.  Complaint, supra note 16.

142.  Johnathan Furr, Local Government Use of Green Building Rating Systems: Legal and
Practical Considerations for Incentive Programs and Green Building Requirements, in GREEN
BUILDING AND SUSTAINABLE DEVELOPMENT: THE PRACTICAL LEGAL GUIDE 221, 221-23 (Johnathan
E. Furr et al. eds., 2009).

143.  Seeinfra Part V.B (discussing the development and rise of LEED).

144.  See supra, Part Il (discussing the development of the FTC’s anemic Green Guides).

145.  Ann Jones & Nicola Landsell, Environmental Labeling: Theory and Practice 53
(Productivity Comm’n, Staff Working Paper, Dec. 2000), available at http://ageconsearch.umn.edu/
bitstream/125682/2/Jones.Pdf  [http://perma.cc/6TKC-4W3D]  (summarizing why  mandatory
government programs may be unsuccessful).
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later, it may threaten investment or proprietary interests of private programs
established in the market.™*

IV. THE BUILDING INDUSTRY: A CONCRETE EXAMPLE

The bulk of the scholarship on greenwashing targets business-to-
consumer transactions,* but greenwashing is also common in business-to-
business transactions.**® Even sophisticated businesses are vulnerable to
misrepresentations on environmental claims,™* and governance solutions—
including private, market-based ones—need to focus on the wider
picture. ™ The buildings sector is one such market that involves many
business-to-business transactions where environmental claims are
common. ***  Because buildings have many characteristics not only
unobservable but likely incomprehensible to the consumer—both business
and individual—due to their technical nature, using certification programs
allows developers to signal that a building has desirable environmental or
sustainable qualities.**

Although the transportation sector is often at the forefront of energy
consumption concerns, the residential and commercial buildings sectors,
when combined, consume more energy’*® and release more greenhouse

gases™ than any other sector.™™ The United States is the second-largest

146.  Kyle W. Lathrop & Terence J. Centner, Eco-Labeling and ISO 14000: An Analysis of
US Regulatory Systems and Issues Concerning Adoption of Type Il Standards, 22(2) ENVTL. MGMT.
163, 170 (1998).

147.  Eric L. Lane, Greenwashing 2.0, 38 CoLUM. J. ENVTL. L. 279, 281 (2013).

148.  See, e.g., Jorge L. Contreras & Charles R. MacManis, Intellectual Property Landscape
of Material Sustainability Standards, 14 COLUM. ScI. & TECH. L. REv. 485, 489-91, 500-02 (2013)
(discussing the use of ecolabels, trademarks, and certification marks in the construction business); see
generally Lane, supra note 139, at 303-04 (the “2.0” in the title referring to the next big wave of
greenwashing: transactions outside of the regular consumer market, such as business-to-business
transactions).

149.  Lane, supra note 139, at 303-04.

150. Id. at 281-82, 303-04 (discussing the disproportionate focus on the business-to-
consumer paradigm of greenwashing and the need to pay attention to the rise of business-to-business
greenwashing).

151.  See Robyn L. Miller et al., International Legalities of Sustainable Construction, 8 NO. 1
J. AM. CoLL. CONSTR. Law. 3, Part I11.A.2 (Feb. 2014) (summarizing litigation over misrepresentation
in construction).

152.  See, e.g., D.M. Phelps, Certification Marks under the Lanham Act, 13 J. MKTG. 498,
502 (1949) (observing that “[c]ertification is much more important to the consumer in relation to non-
observable product characteristics™).

153.  U.S. ENERGY INFO. ADMIN., ANNUAL ENERGY REVIEW 2011, 3 (Sept. 27, 2012),
available at http://www.eia.gov/totalenergy/data/annual/pdf/aer.pdf [http://perma.cc/4CZP-XX8V].

154.  National Greenhouse Gas Emissions Data, U.S. ENVTL. PROT. AGENCY (Feb. 2015),
http://www.epa.gov/climatechange/ghgemissions/usinventoryreport.html [http://perma.cc/E7EX-FN2Q].
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consumer of energy in the world,™® and the United States buildings sector
alone consumed 7% of global energy in 2010."" Changes to how buildings
are built and operated can have dramatic effects on a per-building basis, and
with the size of the buildings sector, even small changes across the sector
can have cumulatively large effects.™®

The buildings sector can benefit from certification programs, and small
changes on a widespread scale can have cumulatively significant impacts.
Development without a deliberate focus on environmentalism or
sustainability will “almost always result in a new building subscribing to
some of the primary concepts of green building”**® because the practical
drive towards efficiency and economy naturally overlap a great deal with
sustainability. As state and local-level building codes become greener,
compliance often means building sustainably.'®

Government involvement in encouraging or requiring green
construction—at all levels of government—nhas significantly changed the
market.*® Though federal action has been largely limited to requirements
imposed only on federal agencies, other levels of government are imposing
similar requirements upon government-sponsored development and new
private development.’® Rather than drafting green building codes from
scratch—which would require a hefty level of resources and expertise—
many governments incorporate existing certification programs.*®®

Two of the most commonly used certification programs are Energy Star
and Leadership in Energy and Environmental Design (“LEED”), which are
also two of the most publically known certification programs. That level of
recognition is likely due to government involvement and promotion using
mechanisms unavailable to private parties, such as tax credits or mandates.
As the largest consumer of energy in the United States,'® changes to the

155.  U.S. DEP'T OF ENERGY, 2011 BUILDINGS ENERGY DATA BOOK Ch.1 (Mar. 2012),
available at http://catalog.data.gov/dataset/buildings-energy-data-book-63a86 [http://perma.cc/TL8V-
LPPP].

156.  Id. China earned the dubious honor of being “first” in 2010.

157.  Id.

158.  U.S. ENVTL. PROT. AGENCY, PROTECTING THE ENVIRONMENT—TOGETHER: ENERGY
STAR AND OTHER VOLUNTARY PROGRAMS 2-3 (2003).

159.  Brandon Robinson & James Smith, Overview of Green Building and Associated Legal
Issues, 26 NAT. RESOURCES & ENV’T 1, 1 (2012).

160.  Miller et al., supra note 151, at Part I11.A.1.

161.  Michael T. Durham, Counsel’s Role in Sustainable Solutions: Pay Now or Pay Later,
31 STRATEGIC PLAN. ENERGY & ENV’T 19, 31 (2012).

162.  Furr, supra note 142, at 221-22.

163.  Id.

164.  Press Release, Office of the Press Sec’y, President Obama Sets Greenhouse Gas
Emissions Reduction Target for Federal Operations (Jan. 29, 2010), available at
http://www.whitehouse.gov/the-press-office/president-obama-sets-greenhouse-gas-emissions-reduction-
target-federal-operations [http://perma.cc/WG6J-5AU3]. (“As the single largest energy consumer in the
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federal government’s operations can greatly reduce energy and resource
consumption on a global scale. Self-imposed requirements allow
governments to set a good example for both public and private future
projects,'® but their effects can extend into the private sector as well.*®

Legally mandated use of private certification programs raises some
constitutional concerns, however, when applied to private parties.
Municipalities have successfully encouraged private certification programs
in a voluntary manner (e.g., through tax incentives),'®’ and the federal
government has required that its own buildings meet LEED standards.'®®
But when private buildings must meet standards set by a non-governmental
organization, there may be due process issues as private processes are
pressed into public service.*®

A. Energy Star

In order to carry out its mandate for reducing air pollution,’® EPA
began the Energy Star program in 1992 as a “voluntary, public—private
partnership designed to reduce energy use, greenhouse gas emissions, and
related air pollution.”*™* The success of the Energy Star program—and
brand—qgrew from the cooperation between the federal agencies, market
players, and other policy makers.'”> The EPA has worked with regional
groups carrying out state-level energy market restructuring and
improvements. Together they have promoted energy efficiency—and the

U.S. economy, the Federal Government spent more than $24.5 billion on electricity and fuel in 2008
alone.”).

165.  See, e.g., Johnathan Furr, History and Status of Sustainable Development, in GREEN
BUILDING AND SUSTAINABLE DEVELOPMENT: THE PRACTICAL LEGAL GUIDE 3, 5-6 (Johnathan E. Furr
et al. eds., 2009) (providing an overview of successes in greening federal facilities).

166.  Timothy Simcoe & Michael W. Toffel, Government Green Procurement Spillovers:
Evidence from Municipal Building Policies in California, HARVARD Bus. ScHooL 1, 1-3 (2013),
available at  http://www.hbs.edu/faculty/Publication%20Files/13-030_a79ab7b7-ad5e-4b80-9e9a-
f700baaa9e68.pdf [http://perma.cc/VNB6-NFKQ].

167.  Lawrence L. Ostema, Climate Change Considerations for Land Use and Real Estate
Development, in GREEN BUILDING AND SUSTAINABLE DEVELOPMENT: THE PRACTICAL LEGAL GUIDE
11, 12 (Johnathan E. Furr et al. eds., 2009).

168.  Infra Part IV.B.

169.  See Durham, supra note 161, at 34 (raising due process concerns when municipalities
mandate private development standards where the final determination as to whether a development
meets the required standard is determined by “a non-governmental actor, without the right of appeal
through a court or administrative judge”); see also infra Part VV.B (discussing some governmental
sustainability requirements imposed on private development).

170. 42 U.S.C. §7403(g); U.S. ENvVTL. PROT. AGENCY, MAINTAINING THE VALUE OF
ENERGY STAR 6 (2007) (summarizing the history of the Energy Star program).

171.  U.S.ENVTL. PROT. AGENCY, supra note 170.

172.  Rich Brown et al., Status and Future Directions of the Energy Star Program 5 (2000),
available at http://escholarship.org/uc/item/7b9216hn [http://perma.cc/F2C4-XQKS8].
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Energy Star program itself—to transform those markets.*”® Unlike most
government marks, the Energy Star certification mark is registered with the
USPTO.'™ Because the mark is used on goods frequently imported, EPA
must work with the United States Customs Service to check for infringing
goods at the border.”® With a federal registration for the Energy Star mark,
the EPA can have the Customs Service enforce protections granted by
trademark law.""®

A large majority of United States consumers know of the Energy Star
label and make purchases based upon the label.*”” The program began as a
way to promote energy-efficient computers, but has since expanded to
include many types of household appliances, electronics, and even the
buildings sector.™® In 2010, the United States Government Accountability
Office investigated the Energy Star program’s verification process. Some of
the highlights—or lowlights—include the certification of a gas-powered
alarm clock and partnership status for several bogus companies.’” In
response, the EPA and DOE implemented third party verification

processes. &

173.  Id.at6.

174. ENERGY STAR, Registration Nos. 3569551, 3575484.

175.  U.S. ENVTL. PROT. AGENCY, supra note 170, at 7.

176. 19 U.S.C. § 1526 (2012). See also CuSTOMS & BORDER PROT., CUSTOMS DIRECTIVE
No. 2310-008A, TRADEMARK AND TRADENAME PROTECTION (Apr. 7, 2000), avallable at
http://www.cbp.gov/sites/default/files/documents/2310-008a.pdf [http://perma.cc/WG2L-7ZGR]
(detailing agency statutory and regulatory authority for enforcing trademark law); CusTOMS & BORDER
PROT., CusTOMS DIRECTIVE NO. 2310-010A, DETENTION AND SEIZURE AUTHORITY FOR COPYRIGHT
AND TRADEMARK VIOLATIONS (Dec. 11, 2000), available at http://www.cbp.gov/sites/default/files/
documents/2310-010a.pdf [http://perma.cc/69HY-32UK] (a table of various types of violation and the
agency’s corresponding regulatory and statutory authority to act).

177.  U.S. ENVTL. PROT. AGENCY, NATIONAL AWARENESS OF ENERGY STAR FOR 2012 ES-
1-ES-3 (2013), available at http://www.energystar.gov/ia/partners/publications/pubdocs/National
%20Awareness%200f%20ENERGY %20STAR%202012%20508%20compliant.pdf  [http://perma.cc/
8WYH-VAKS] (summarizing the 2012 survey, finding 87% of households recognized the label, with
70% having a “high understanding” of what is stands for, and 73% of households that recognized the
label made at least one purchase where the label influenced their decision).

178.  About Energy Star, U.S. ENVTL. PROT. AGENCY, http://www.energystar.gov/about
[http://perma.cc/lJGE3-V7T6] (last visited Mar. 25, 2015).

179.  U.S. GOV’T ACCOUNTABILITY OFFICE, ENERGY STAR PROGRAM: COVERT TESTING
SHOWS THE ENERGY STAR PROGRAM CERTIFICATION PROCESS IS VULNERABLE TO FRAUD AND ABUSE,
Highlights (Mar. 2010), available at http://gao.gov/new.items/d10470.pdf [http://perma.cc/\V44W-
P44C].

180.  Press Release, Envtl. Prot. Agency, U.S. EPA, DOE Announce Changes to Bolster
Energy Star Program (Apr. 14, 2010), available at http://yosemite.epa.gov/opa/admpress.nsf/
f0d7b5b28db5b04985257359003f533b/a1681df7e5a27357852577050058fd62!0OpenDocument
[http://perma.cc/CL7L-MAS5A] (summarizing the new verification processes and safeguards).


http://perma.cc/8WYH-VAKS
http://perma.cc/8WYH-VAKS
http://perma.cc/JGE3-V7T6

2015] Who Certifies the Certifiers? 711

B. Leadership in Energy and Environmental Design

LEED is a prominent example of public—private use of a certification
program. It is a privately-run certification system developed by the United
States Green Building Council (“USGBC”), a non-profit organization
composed of a broad selection of stakeholders, including the construction
industry, environmental groups, and lawmakers.™ Unlike Energy Star’s
focus on energy efficiency, LEED focuses on several categories for
certification, including sustainability, water efficiency, and indoor
environmental quality.*® Its prominence can be partially attributed to its
widespread use by governments.'®

In 2007, Boston, Massachusetts, was the first major city to require
private development to be LEED-certified.'® Several other cities have
followed suit, with Washington, D.C.’s Green Building Act being
recognized as one of the most comprehensive™® and demanding®® green
building codes to date. As governments impose more green building
requirements and as green building projects become more common,
disputes over such projects, dubbed “LEEDigation,” are expected to rise.*®
LEEDigation may, but does not have to, center on LEED certification: the

181. About USGBC, U.S. GREEN BLDG. COUNCIL, http://www.usgbc.org/about
[http://perma.cc/TH5H-DL2B] (last visited Mar. 22, 2015).

182.  LEED Rating Systems, U.S. GREEN BLDG. COUNCIL, http://www.usgbc.org/leed#rating
[http://perma.cc/BT92-WXC5] (last visited Mar. 22, 2015).

183.  Andy Medici, New Law Bars LEED Energy Certifications for DoD Building Projects,
FED. TIMES (Jan. 3, 2012), http://www.federaltimes.com/article/20120103/FACILITIES02/201030302
[http://perma.cc/2N73-D8N8] (noting that “[g]overnment buildings make up 27 percent of all LEED
projects”). From 2003 to 2013, the minimum requirements were pegged to LEED certifications, but in
late 2013, the federal government now allows Green Globe certification as an alternative to LEED.

Press Release, U.S. Gen. Serv. Admins., GSA Recommends LEED and Green Globes for Federal
Buildings (Oct. 31, 2013), available at http://news.agc.org/2013/10/31/gsa-recommends-leed-and-
green-globes-for-federal-buildings [http://perma.cc/6 TMF-XFC4]. It is interesting to note that the Green
Globes marks are only registered as service marks, not certification marks.

184.  Durham, supra note 161, at 32.

185. Id.

186.  Danielle Rodabaugh, What Can We Learn from D.C.’s Green Building Law?, DCJ
GREEN BUILDING BLoG (Feb. 4, 2013), http://www.djc.com/blogs/BuildingGreen/?p=2868
[http://perma.cc/FTQ9-W46M]; Durham, supra note 161, at 32-33, (noting potential issues with the
D.C. Green Building Act); see generally id. at 34-37 (reviewing the legality of green building codes in
general).

187.  Durham, supra note 161, at 63—-66, 80 n.99 (crediting Chris Cheatham with coining the
term, but also noting that “performance slippage” is the professional term for a failure to meet
contracted-for requirements, a common ground for LEEDigation). It appears that “LEEDigation” is not
limited to LEED projects, and applies more generally to all green building-related litigation. A good pun
is hard to pass up. Chris Cheatham, LEEDigation, GREEN BLDG. LAwW UPDATE (Apr. 15, 2009),
http://www.greenbuildinglawupdate.com/2009/04/articles/legal-developments/leedigation
[http://perma.cc/Q6ZE-CZ88] (defining “LEEDigation” as simply “green building litigation”).
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development of a building involves so many components that there are
many other opportunities for green litigation.'®®

V. PROPOSED REFORMS AND ACTIONS
A. National Uniformity

Consumers and producers have been calling for uniform federal
regulations to bring certainty to environmental marketing.’*® The USPTO
administers trademarks, but the FTC is primarily responsible for consumer
protection, and the nebulous field of ecolabels further implicates the EPA,
USDA, and FDA. Though tasked with leading the regulatory effort, the
FTC is woefully limited in technical expertise regarding environmental
issues, and consultation with the EPA has proven insufficient to overcome
this weakness when crafting regulations on environmental marketing.'® A
higher level of inter-agency cooperation is necessary to carry out these
consumer protection duties.

A separate but related goal would be for the federal government to
create a nationwide labeling standard. ** Even a narrowly focused
environmental labeling program, however, has its difficulties: there are no
obvious criteria to include on an environmental label, nor are there well-
established quantitative measures for many of the potential criteria.'®* The
same technical hurdles that have stymied efforts to create uniform standards
will likely stymie a uniform regulatory program.®

188.  See generally Miller et al., supra note 151, at Part IlIl.A (sub-headings under Risks
Inherent in Green Construction/Litigation include: Standard of care; Materials/warranty/negligent
misrepresentation litigation; Sales representation litigation/“Greenwashing”; Failure to obtain LEED
certification/challenges to certification; Compliance with Laws; Insurance Considerations; and Energy
Savings/Project Costs) (original capitalization preserved).

189.  Supra Part Il

190.  Lauren C. Avallone, Green Marketing: The Urgent Need for Federal Regulation, 14
PENN ST. ENVTL. L. REV. 685, 699 (2006) (discussing why the EPA should take over from the FTC in
regulating environmental marketing claims).

191.  Supranote 133.

192.  Supra Part Il, text accompanying notes 130-32.

193.  See Lathrop & Centner, supra note 146, at 164 (noting that the “difficulties in applying
the research and science of environmental management to label information” has delayed agency
action).
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B. Trademark Law
1. Greater Scrutiny of Standards During Registration

Despite its consumer protection underpinnings, trademark law is ill-
suited to defeat fraudsters. Trademark law developed to prevent use of
trademarks in an inappropriate manner, not to provide causes of action to
misled consumers or indirect competitors in unfair competition claims. The
USPTO acts as a gatekeeper of sorts, barring confusingly similar or
misleading marks, but is not responsible for policing how registered
trademarks are used. Instead, the FTC is the agency tasked with actively
seeking consumer protection. One reform option that can better protect
consumers from misleading certification marks while retaining the
USPTO’s duties as gatekeeper is raising the requirements for registering
certification marks. By raising the bar, the USPTQO’s gatekeeping function
can better filter out some of the obviously deficient programs. Such a
change, however, would make it harder to register for a certification mark,
increasing the likelihood of people bypassing the process. Applicants may
seek to deliberately register marks as ordinary trademarks and then use
them as certification marks. This practice results in an unfair advantage for
those who improperly file under less stringent criteria.

2. Creation of a Federally-Protected Certification Symbol

The laws need to better distinguish between certification marks and
non-certification marks, and the benefits for registering a certification mark
should be increased to better match the burdens. As the Lanham Act stands
today, registrants seeking certification marks not only have to go through
more registration requirements, but registered certification marks are also
subject to cancellation on all grounds applicable to regular trademarks, plus
more. *** So while there is no obvious benefit to registering for a
certification mark, there are clear benefits to registering for a trademark.
Carefully tailored licensing agreements allow mark owners to use
trademarks in a manner largely indistinguishable—to a consumer—from
certification marks, while preserving (1) the right to apply the mark to one’s
own goods, and (2) the broad discretion to reject licensing the mark on
otherwise qualifying goods."*> While such a scheme could be administered

194.  See supra text accompanying notes 60—65.

195.  See Arnone, supra note 90, at 252 (explaining how Nintendo’s choice to register its
seal of quality as a trademark allowed it to “maintain[] the advantages of control—the option to choose
whom to license and not to license to use the mark.”) (citation omitted).
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impartially, the broad discretion given to a trademark owner'*® lends itself
to less-than-impartial administration. Closing that loophole is an important
step.

With a lopsided array of trade-offs for registering trademarks versus
certification marks, and the absence of any discernible difference to
consumers, it is unsurprising that some trademarks are used as certification
marks.*®” The neutral third party aspect of certification marks is the major
distinguishing factor, and emphasizing that can better offset the more
demanding requirements of registering and maintaining a certification
mark. Just as the ® symbol is reserved for federally registered
trademarks,'*® a certification mark-specific equivalent could prove useful.
By creating a certification mark for certification marks, the USPTO and
registrants can signal to consumers that the mark is truly from a third party.
By distinguishing certification marks in this manner, consumers can better
trust that certified goods have been verified by a neutral, third party. Such a
symbol has no power if consumers are not aware of what it symbolizes.
Given that the public is not well-acquainted with the nuances between the
® symbol and using ™, it would be reasonable to expect that educating the
public would be necessary before a “**" symbol would have much meaning
to consumers. If the certification mark registration screening process could
be reformed to include greater scrutiny of the applicant’s certifying
legitimacy, then the USPTO’s certified certification mark would further
demonstrate reliability to consumers.

3. Broader Standing for Citizens’ and Competitors’ Suits

The FTC is tasked with consumer protection. It is statutorily authorized
to seek cancellation of improperly used certification marks, but its handling
of greenwashing has been limited. Even after an increase in enforcement
actions, the FTC continues to handle complaints on a case-by-case basis.
Rather than give more work to an already-overburdened agency, the market
can police itself if competitors and consumers have mechanisms through
which to hold marketers accountable. The statutory language under
section 43(a) of the Lanham Act is broad enough to encompass

196.  Holtzman, supra note 62, at 183.

197.  About Green Globes, GREEN GLOBES (Mar. 25, 2015), http://www.greenglobes.com/
about.asp [http://perma.cc/C898-79H5]; Labels & Claims, SUSTAINABLE FORESTRY INITIATIVE (Mar.
25, 2015), http://www.sfiprogram.org/sfi-standard/labels-claims [http://perma.cc/X858-6FJ4]. Green
Globes (a leading competitor to LEED) and the Sustainable Forestry Initiative (a competitor to the
Forest Stewardship Council) do not have any certification marks registered with the USPTO, but both
offer certification services.

198. 15U.S.C.§1111.
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citizen/consumer suits and indirect competitor suits.’*® Extending standing
to allow citizen-suits would give consumer watchdog organizations and
other groups a way to act upon consumer concerns. Allowing an array of
plaintiffs would also better reflect the nature of information channels in the
digital age. Misrepresentations affect direct competitors, indirect
competitors, and even non-competitors.® The more parties that can keep
an eye on each other to prevent fraudulent claims, the less the government
expends to regulate these practices directly, and the less the public suffers
from fraud. These changes can benefit more than just the green-minded
segment of the market.

CONCLUSION

Voluntary certification marks and programs in the private market can
change consumption patterns for the better. Even the use of privately-run
certification programs can effect large-scale change through partnerships
with local, state, and federal governments. A large-scale patron can extend
the reach of a program nationwide and provide a strong boost to legitimacy.
The informational accuracy, however, needs to be more robust:
mischaracterization of the environmental benefits of a marketed product
undermines the proper functioning of the market and can harm both
consumers and honest competitors. Unfortunately, the current laws and
legal mechanisms are especially inadequate to police the increasing use of
certification and endorsement claims in environmental marketing. Although
federal agencies are attempting to resolve these issues, their efforts have
been insufficient. The legal nuances of certification marks are less
developed than in regular trademark law, but as the market for green goods
continues to grow, consumer reliance on certification marks is likely to
continue. Certification mark law must be brought into sharper legal focus,
and loopholes that encourage registration of trademarks over certification
marks must be closed. Besides closing the loopholes, a federally-backed
certification symbol can better accentuate the strength a certification mark
has over a regular trademark: neutrality.

199.  Id. § 1125(a); see supra notes 46-58 and accompanying text (outlining the disparity
between the broad language of section 43(a) and court-imposed standing).
200.  Palladino, supra note 47, at 1642.
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INTRODUCTION

New Hampshire is known for its scenic beauty, and many of the state’s
residents are fiercely protective of its land.’ When a large Canadian
hydroelectric company approached residents of New Hampshire’s rural
north, hoping to purchase tracts of land on which to construct electrical

1. See Annmarie Timmins, Northern Pass Hits Roadblocks, CONCORD MONITOR (Mar.
11, 2012), http://www.concordmonitor.com/news/4416631-95/northern-pass-hits-roadblocks
[http://perma.cc/M7F3-DKBQ)] (discussing local inhabitants refusal to sell their land to Northern Pass
because of their love of the North Country); see also Howard Mansfield, My Roots Are Deeper Than
Your Pockets, YANKEE MAG. (Mar. 2013), http://www.yankeemagazine.com/article/features/northern-
pass-land-owners/ [http://perma.cc/AB5B-H6WZ] (explaining how one woman refused to sell her land
because of her love for the North Country despite being offered significant money).
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transmission infrastructure for a project known as “the Northern Pass,”
many landowners rejected these overtures out of a “devotion to New
Hampshire’s beauty.”” If completed, the proposed project would originate
at a hydropower facility in Quebec and run its transmission lines down into
northern New Hampshire and through the White Mountains, utilizing
mostly existing right-of-way easements.* New Hampshire residents object
to the project’s proposed transmission towers, claiming that the structures
would rise far above the tree line and tarnish the state’s scenic beauty.* The
transmission towers proposed by Northern Pass would be much larger than
the wooden power poles currently occupying the existing rights-of-way.’
Furthermore, environmental groups allege that the project would have a
dire effect on the environment.®

This Article argues that under New Hampshire law, the Northern Pass
project may overburden the existing right-of-way easements it will
employ.” In New Hampshire, even if a particular use is seemingly allowed
by the easement’s language, it still may not unreasonably burden the
servient estate.® New Hampshire courts apply a “rule of reason” to
determine whether an easement’s use is reasonable or if it represents an
unreasonable burden.® In order to prove this claim, landowners would likely
need to provide concrete evidence that their property value was or would be
substantially harmed by the construction of new transmission towers.™

Part | begins by exploring Northern Pass itself, including the legal and
political maneuvering that has occurred during the project’s short-yet-
convoluted history.™ Part 11 presents an overview of the common law of

2. Mansfield, supra note 1.
3. Barbara Tetreault & Martha Creegan, The Battle Over the Northern Pass, Bus. N.H.
MAG. (Apr. 24, 2012),

http://millyardcommunications.com/index.php?src=news&refno=3011&category=News&prid=3011
[http://perma.cc/S6EWM-BHHC].

4. Rik Stevens, 2014 an Important Year for Northern Pass Plan, CONCORD MONITOR
(Jan. 4, 2014), http://www.concordmonitor.com/home/10071769-95/2014-an-important-year-for-
northern-pass-plan [http://perma.cc/CN4W-MB3R].

5. See Chris Jensen, Northern Pass May Face Right of Way Legal Battle, N.H. PuB.
RADIO (Apr. 3, 2012, 5:07 PM), http://nhpr.org/post/northern-pass-may-face-right-way-legal-battle
[http://perma.cc/3YHQ-YFJ7] (discussing the current height of wooden telephone poles of 80 to 95 feet
high with metal grid towers that would be higher than many trees).

6. See Potential Impacts: How Will This Project Affect You?, CONSERVATION L. FOUND.,
http://www.clf.org/northern-pass/potential-impacts/ [http://perma.cc/L98G-Y6UE] (last visited Mar. 7,
2014) (considering the threat the Northern Pass project would have on endangered species and impact
on vegetation, forests, wetlands, and the animals that live there).

7. Id.

8. Heartz v. City of Concord, 808 A.2d 76, 81 (N.H. 2002).
9. Id.

10. Jensen, supra note 5.

11. See infra notes 14—73 and accompanying text.
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easements, specifically as it relates to overburdening.™ It also explores the
relevant case law in and outside New Hampshire." Finally, Part |1l argues
that a lawsuit against Northern Pass alleging unreasonable use of easements
is feasible, but would depend on strong evidence showing that the new
transmission towers substantially burden the servient property owners.

|. THE ROAD TO NORTHERN PASS
A. Project Details and Interested Parties

Northern Pass is a proposed project which would run 180 miles of new
power lines through New Hampshire from Canada.™ The project—a
corporate partnership between Northeast Utilities, which is the parent
corporation of the Public Service Company of New Hampshire (“PSNH”),
and Hydro-Quebec—would construct over one thousand high-voltage
transmission towers throughout the state.'® Completing the Northern Pass
project would cost 1.1 billion dollars and would transport 1,200 megawatts
of hydropower from Canada to New England’s power grid.” Much of the
project route would feature large transmission towers, ranging from 80 feet
to 135 feet tall, to transport electricity.*® This would make the towers dwarf
trees in the area.”

The Northern Pass project was announced in late 2010.% Since that
time, Northern Pass has elicited vigorous opposition from both

12. See infra notes 73-97 and accompanying text.
13. See infra notes 98—157 and accompanying text.
14. See infra notes 158—278 and accompanying text.

15. Why the Northern Pass Project Matters, NPR: STATE IMPACT,
http://stateimpact.npr.org/new-hampshire/tag/northern-pass/ [http:/perma.cc/XK8A-ETIG] (last visited
Apr. 15, 2014).

16. See id. (describing how the Northern Pass project would send “up to 1,200 megawatts
of hydropower from Canada to the New England power grid”). The Northern Pass, SoC’Y FOR
PROTECTION N.H. FORESTS, https://www.forestsociety.org/advocacy-issue/northern-pass

[http://perma.cc/4H2N-VKQ9] (last visited Mar. 20, 2015).

17. Why the Northern Pass Project Matters, supra note 15 (explaining how 1,200
megawatts would power one million homes); Project Overview, N. PASS, http://northernpass.us/project-
overview.htm [http://perma.cc/7P2W-HU75] (last visited Mar. 22, 2014).

18. NORTHERN PASS TRANSMISSION LLC, APPLICATION FOR PRESIDENTIAL PERMIT FROM
DEPARTMENT OF ENERGY 9 (2010), available at
http://energy.govi/sites/prod/files/oeprod/DocumentsandMedia/Northern_Pass_Presidential_Permit_App
lication.pdf [http://perma.cc/K23Q-77D2].

19. Trees in Northern New Hampshire average between 40 and 80 feet in height. ALFRED
KNIGHT CHITTENDEN, FOREST CONDITIONS OF NORTHERN NEW HAMPSHIRE 61 (1905); see also
Tetreault & Creegan, supra note 3 (“The towers for the line would be 85 to 135 feet high—much higher
than the average tree.”).

20. Route  Info/Route  Map, N. Pass, http://northernpass.us/route-info.htm
[http://perma.cc/D6K2-K85B] (last visited Mar. 4, 2014).
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environmental groups and New Hampshire residents.”* Opponents believe
that the transmission towers and power lines would ruin the state’s natural
beauty and lead to a loss of tourism revenue.” Tourism is New
Hampshire’s second largest industry, and many fear that the proposed
transmission towers would irreparably harm that industry, especially in the
White Mountain region.?

Major tourist spots in the region have come out against the project
because of its potential impact on tourism.?* Additionally, of the 31
communities through which the project would pass, 30 have voted to
oppose Northern Pass.? However, most of these votes are symbolic
protests against the project; the ordinances would likely not be enforceable
against Northern Pass if it achieves state approval.”® Other approaches

21. Why the Northern Pass Project Matters, supra note 15.

22. Id.

23. See Maggie Hassan, Op-Ed., Pursuing Energy Alternatives Does Not Require
Accepting Northern Pass, BosToN GLOBE (Sep. 20, 2013),
http://www.bostonglobe.com/opinion/2013/09/20/pursuing-energy-alternatives-does-not-require-
accepting-northern-pass/o5E02sdgLquzYhhH5cfQZM/story.html [http://perma.cc/6AGQ-DMQS]
(describing the value of New Hampshire’s natural resources for tourism and attracting businesses).

24, Kathleen Callahan, Area Businesses Charged Up Over Northern Pass Transmission

Proposal, N.H. Bus. Rev. (Oct. 21, 2011), http://www.nhbr.com/October-21-2011/Area-businesses-
charged-up-over-Northern-Pass-transmission-proposal/ [http://perma.cc/6CM8-LLSR].

25. Why Does AMC Oppose Northern Pass?, APPALACHIAN MOUNTAIN CLUB,
http://www.outdoors.org/conservation/wherewework/wmnf/why-does-amc-oppose-northern-pass.cfm
[http://perma.cc/AANZ-K7XS] (last visited Mar. 24, 2014). The community votes have come in the
form of town ordinances and warrant articles. Paula Tracy & Bob Hookway, Northern Pass Shows Up
on a Dozen Ballots, N.H. UNION LEADER (Mar. 11, 2012),
http://www.unionleader.com/article/20120312/NEWS05/703129954 &template=mobileart
[http://perma.cc/FEZ5-7TML6]. For example, in the town of Bath, a proposed warrant article would
forbid “overhead development of alternating current or direct current high-voltage transmission lines
lying within the borders of the Town of Bath ... .All such future electrical transmission lines must be
placed underground.” 1d.

26. See Derek Patterson, Rights-Based Ordinance Crushed at Lancaster Town Meeting,
Coos COUNTY DEMOCRAT (Mar. 21, 2012),
http://www.newhampshirelakesandmountains.com/Articles-c-2012-03-21-155918.113119-RightsBased-
Ordinance-crushed-at-Lancaster-Town-Meeting.html [http://perma.cc/4K9K-S5LY]. The ordinances
passed by many New Hampshire towns are so-called “rights-based ordinances” drafted by the
Pennsylvania-based Community Environmental Defense Fund. These ordinances declare that citizens’
rights to make autonomous decisions should prevail over federal or state laws or permits. See also Two
Of Three North Country Towns Okay Ordinances To Fight Corporate Power - and Northern Pass, N.H.
PuB. RADIO (Mar. 14, 2012), http://nhpr.org/post/two-three-north-country-towns-okay-ordinances-fight-
corporate-power-and-northern-pass [http://perma.cc/NL5Z-S7Q4]. The ordinances also assert the towns’
“Right to a Sustainable Energy Future”; the “Right to Scenic Preservation”; and the “Right to Self-
Government” among other things. See, e.g., Sugar Hill, New Hampshire’s Right to a Sustainable Future
and Local Self-Governance Ordinance, COMMUNITY ENvTL. LEGAL DEer. FUND,
http://www.celdf.org/downloads/Sugar_Hill_NH_Community_Self_Government_Ordinance.pdf
[http://perma.cc/X3L2-8D89] (last visited Apr. 16, 2014).
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include the creation of taxpayer-sponsored legal funds specifically
designated to combat the Northern Pass project.?’

Environmentalist groups such as the Society for the Protection of New
Hampshire Forests (“Forest Society”) oppose Northern Pass because it
would “directly impact more than two dozen tracts of conserved land in 17
communities.”?® The Conservation Law Foundation has additional concerns
with the project, from the increase of greenhouse gas emissions to the
degradation of wilderness habitats.  The project’s most devastating
environmental impact would be in Quebec, where Northern Pass will
require the use of massive reservoir systems.® The reservoirs are created by
dams, through which the flow of water from the reservoirs is steered into
power-making turbines. * These hydro impoundments would divert
multiple large rivers, creating “devastating impacts on hundreds of miles of
river ecosystems.”*?

Proponents for Northern Pass, conversely, argue that despite any
drawbacks, the project is necessary and would benefit the region.® It is
estimated that about 1,200 construction jobs would be created by the
project.® Supporters also claim that the completed project would generate
$300 million a year in revenue for the state.*® Additionally, Northern Pass
argues that the project would reduce New England’s dependence on fossil
fuels and thus reduce carbon emissions.*®

217. See Sugar Hill Eyes Money to Fight Northern Pass, N.H. UNION LEADER (Mar. 3,
2014), http://www.unionleader.com/apps/pbcs.dll/article? AID=/20140304/NEWS05/140309733
[http://perma.cc/P5STR-XNJB] (discussing an approach for the creation of town-funded trust that would
be called The Northern Pass Defense Fund).

28. Why the Forest Society Opposes Northern Pass, Soc’y FOR PROTECTION N.H.
FORESTS, https://www.forestsociety.org/resource/why-forest-society-opposes-northern-pass
[http://perma.cc/2D5K-SDDRY] (last visited Mar. 20, 2015).

29. Potential Impacts: How Will This Project Affect You?, supra note 6.

30. Environmental Impacts of Water Impoundments, APPALACHIAN MOUNTAIN CLUB,
http://www.outdoors.org/conservation/wherewework/wmnf/northern-pass-impoundments.cfm
[http://perma.cc/25TB-CCV4] (last visited Mar. 6, 2014).

31. Hydroelectric  Power: How it Works, U.S. GEOLOGICAL SURVEY,
http://water.usgs.gov/edu/hyhowworks.html [http://perma.cc/EWW8-FIVF] (last modified Mar. 17,
2014).

32. Why Does AMC Oppose Northern Pass?, supra note 25. The impoundments and
resulting “flooding of boreal forests” would cause “the emission of significant amounts of greenhouse
gasses.”

33. Gains Outweigh the Costs for Hydropower from Quebec, BOSTON GLOBE (Sep. 15,
2013), http://www.bostonglobe.com/opinion/editorials/2013/09/15/hydropowe. .. spite-concerns-about-
power-lines/oPe8tplZL CH9kqM9eEqH6O/story.html [http://perma.cc/PTG3-3U96].

34. Stevens, supra note 4. This is important especially in New Hampshire’s North Country,
where the closure of paper mills has sent unemployment skyrocketing.
35. Id.

36. Tetreault & Creegan, supra note 3.
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It is true that there are some legitimate long-term concerns about New
England’s energy security.*” For example, the region’s energy demand has
increased more than 20% in the last decade.®® Additionally, the region has
become very reliant on natural gas for electricity production—in 2000, just
15% of the region’s electricity was produced from natural gas, whereas in
2012 that number inflated to 52%.%° The Northern Pass project is meant to
provide “renewable, low-cost power” to help secure the region’s long-term
energy needs.®

B. Legal and Political Maneuvering: The Road to Approval

In 2011, Northern Pass publicly announced its proposed route for the
project.* The proposed route was subjected to a hailstorm of criticism,
especially in New Hampshire’s North Country, which is known for its
scenic vistas.** The project requires approvals from multiple state-level
bodies, including the New Hampshire Public Utilities Commission and
from the New Hampshire Energy Facility Site Evaluation Committee.*®

Additionally, because Northern Pass would cross the international
border from Canada to the United States, the corporation is required to
obtain a Presidential Permit from the United States Department of Energy.**
The Department of Energy (“DOE”) must determine that a project is
“consistent with the public interest” in order for a Presidential Permit to be
issued.** The major component of the DOE’s analysis is an Environmental
Impact Statement (“EIS”) as required by the National Environmental Policy
Act (“NEPA”).”® Preparation of the EIS began in March 2011 when the
DOE held a series of scoping meetings throughout the state and solicited

37. See Dave Solomon, Gas Pipeline Not Enough to Avert New England Energy Crisis,
N.H. UNION LEADER (Feb. 17, 2014),
http://www.unionleader.com/article/20140218/NEWS05/140219222 [http://perma.cc/DPUB-A7KA]
(discussing the future energy costs that New Hampshire may be hit with).

38. Need for  Energy, N. Pass, http://northernpass.us/need-for-energy.htm
[http://perma.cc/AMVK-GUXP] (last visited Mar. 7, 2014).

39. Id.

40. Callahan, supra note 24.

41. Why the Northern Pass Project Matters, supra note 15.

42, See id. (commenting on how Northern Pass “will deface New Hampshire’s famous
forests, hurting tourism”).
43. Permitting Process and Timeline, CONSERVATION L. FOUND.,

http://www.clf.org/northern-pass/permitting-process-and-timeline/ [http://perma.cc/WBJ2-WV44] (last
visited Mar. 7, 2014).

44, Id.
45, Id.
46. Id.; see 42 U.S.C. § 4332 (2006) (requiring a detailed statement on the environmental

impact of major Federal actions significantly affecting the quality of the human environment).
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written public comments.*” To prepare an EIS, the DOE considers the
proposed project’s significant environmental impacts and reasonable
alternatives.*® A draft EIS is expected to be released in 2015.%

Much of the Northern Pass project’s planned route was contingent on
acquiring 40 miles of new rights-of-way in northern New Hampshire.*® To
that end, Northern Pass spent millions of dollars attempting to purchase
enough contiguous land parcels to build their transmission corridor through
the North Country.®* However, they were met with staunch community
resistance as well as coordinated efforts from the New Hampshire Forest
Society, which fundraised aggressively in order to purchase several
conservation easements on parcels of land desired by Northern Pass.*? The
efforts of the Forest Society seriously complicated Northern Pass’s
originally proposed route.>

Wary despite their successes, opponents of Northern Pass feared that
the project would seek to invoke eminent domain to bypass their
obstacles.>* Northern Pass claimed it did not intend to use eminent domain,
and opponents took solace in a state constitutional amendment, passed in
2006, which prohibits the taking of a person’s property for the purpose of
private development or other private use. > Despite the company’s

47. Permitting Process and Timeline, supra note 43.

48. See Environmental Assessments & Environmental Impact Statements, ENVTL.
PROTECTION AGENCY, http://www.epa.gov/reg3esdl/nepa/eis.htm [http://perma.cc/2SZK-V7SY] (last
updated Jan. 28, 2014).

49. Staff Report, 30-Day Extension Sought for Review of Northern Pass, N.H. UNION
LEADER (Apr. 11, 2015),
http://www.unionleader.com/apps/pbcs.dll/article? AID=/20150412/NEWS05/150419850/0/SEARCH.

50. Why the Northern Pass Project Matters, supra note 15.

51. Chris Jensen, Northern Pass’ New Route Hangs On Eight Miles of Country Roads,
N.H. PuB. RADIO (June 27, 2013, 5:07 PM), http://nhpr.org/post/northern-pass-new-route-hangs-eight-
miles-country-roads [http://perma.cc/84FW-T8DR]; Annmarie Timmins, Northern Pass Buys Up Land,
CONCORD MONITOR (Oct. 16, 2011), http://www.concordmonitor.com/news/4484431-95/northernpass
[http://perma.cc/ XHW3-BA9X].

52. Amanda Loder, Why Eminent Domain Bills are Center Stage in Northern Pass
Controversy, NPR: STATE IMPACT (Jan. 18, 2012), [http://perma.cc/ZR26-TXLG]. In one case, a
property owner accepted $850,000 from the Forest Society for the land instead of $3 million from
Northern Pass. In another instance, a couple approached by Northern Pass instead granted the Forest
Society a conservation easement on the land for nothing. Annmarie Timmins, Northern Pass Official:
Project Not Harmed by Recent Conservation Easements, CONCORD MONITOR (Feb. 20, 2013),
http://www.concordmonitor.com/home/4587904-95/northern-pass-official-project-not-harmed-by-
recent-conservation-easements [http://perma.cc/336C-9S8X].

53. Loder, supra note 52.

54. Senate Blocks Eminent Domain for Northern Pass, WMUR N.H. (Jan. 25, 2012),
http://www.wmur.com/Senate-Blocks-Eminent-Domain-For-Northern-Pass/11836368
[http://perma.cc/IG47-L5XE].

55. N.H. CONST. art. 12-a. See Re: The Debate Over Eminent Domain, N. PAsSS (Jan. 25,
2012), http://blog.northernpass.us/2012/01/25/re-the-debate-over-eminent-domain/
[http://perma.cc/MAD9-2PAV]; see, e.g., N.H. Voters Opt to Curb Eminent Domain; Smaller House
Districts Also at Stake, USA TODAY (Nov. 11, 2006),
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assurances and the protections offered by the 2006 amendment, public
outcry demanded even stronger legislative safeguards.® Activists feared
that Northern Pass could receive an exemption from the constitutional
amendment because of the project’s public benefits.”” Therefore, in 2012,
the New Hampshire legislature passed a law restricting the use of eminent
domain even further.”® This legislation was aimed directly at Northern Pass,
and its sponsors believe that it completely blocks any possibility of eminent
domain use for the project.*

The maneuvering by the Forest Society and others forced Northern Pass
to scrap much of their original proposed route in the North Country.®® This
led to the development of a new route, which was revealed in summer 2013
after months of delay.®* The new proposed route revealed that much of the
land purchased in the North Country by Northern Pass was now of no use to
the project as a result of the Forest Society’s actions.®” The new proposal
also responded to concerns about the project’s visual impact by offering to
bury eight miles of power lines.®® Instead of using private property for the
northern part of the project route as originally planned, Northern Pass
changed its plan to use rights-of-way along state and local roads.*

http://usatoday30.usatoday.com/news/politicselections/vote2006/NH/2006-11-08-initiatives_x.htm
[http://perma.cc/GZ4P-KC2J] (describing N.H. legislation restricting the use of eminent domain). The
2006 amendment was passed in response to the United States Supreme Court case of Kelo v. City of
New London, in which the Court held that the state’s eminent domain power could be used for private
development in certain circumstances. 545 U.S. 469 (2005).

56. Garry Rayno, Northern Pass Opponents and Supporters Pack Hearing, N.H. UNION
LEADER (May 19, 2011),
http://www.unionleader.com/article/20110519/NEWS06/705209990&template=mobileart
[http://perma.cc/3LHP-YTAM].

57. Loder, supra note 52.

58. H.R. 648, 2012 Gen. Court., Reg. Sess. (N.H. 2012); Matthew Spolar, Eminent Domain
is Restricted, CONCORD MONITOR (Mar. 6, 2012), http://www.concordmonitor.com/news/4415789-
95/eminent-domain-is-restricted [http://perma.cc/ZSQ9-SCZ5].

59. Kevin Landrigan, Senate Rules Out Eminent Domain for Northern Pass Project,
NASHUA TELEGRAPH (Jan. 26, 2012), http://www.nashuatelegraph.com/newsstatenewengland/947724-
227/senate-rules-out-eminent-domain-for-northern.html [http://perma.cc/3K6X-98Z3].

60. See Why the Northern Pass Project Matters, supra note 15 (outlining how groups
narrowed Northern Pass’s options).

61. Annmarie Timmins, New Northern Pass Route Includes 8 Miles Underground,
CONCORD MONITOR (Jun. 27, 2013), http://www.concordmonitor.com/home/7196521-95/new-northern-
pass-route-includes-8-miles-underground [http://perma.cc/7KGP-KVA6].

62. See id. (explaining how the new route avoids some $40 million in recent land
purchases by Northern Pass officials).
63. Id. Northern Pass officials claim that burying additional miles of power lines is

prohibitively expensive. By their estimate, burying eight miles of lines will add more than $100 million
in costs to the project.
64. Id.
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These amended plans will require approval by the state’s Department of
Transportation. ® A second public comment period for scoping was
conducted by the United States DOE in late 2013 and a draft EIS, which
precedes the final EIS, is expected to be released in 2015.% After an EIS is
issued, the DOE will decide whether to approve the proposed project and
issue a Presidential Permit.®” If a federal permit is issued, New Hampshire’s
Site Evaluation Committee will begin a nine-month review of the project,
which will include public hearings.®® If this state approval is received by
Northern Pass, the project will essentially have cleared its final regulatory
hurdle.®® Although Northern Pass initially hoped to begin operation by
2015, final approvals are now not expected until late 2016 and will be
followed by two years of construction.”

Il. RIGHT-OF-WAY EASEMENTS
A. An Overview of Rights-of-Way

Northern Pass’ transmission towers will be built on a combination of
new and existing rights-of-way (“ROWSs”).”" ROWs are the physical land
which a person or corporation may acquire the right to use.”” While an
easement is the right to use the land,” the ROW is the land itself—in the
case of electric utilities, the land on which transmission towers will be built
and over which power lines will run.” Practically, the terms are often used

65. Id.

66. Permitting Process and Timeline, supra note 43; Staff Report, supra note 49. See U.S.
DEP’T OF ENERGY, THE NORTHERN PASS TRANSMISSION LINE ENVIRONMENTAL IMPACT STATEMENT:
SCOPING REPORT 2, 4-5 (2014) (detailing DOE’s EIS procedure for the Northern Pass plan).

67. See U.S. DEP’T OF ENERGY, supra note 66 (discussing the necessary steps before DOE
considers issuing a Presidential Permit).

68. Stevens, supra note 4.

69. See id. (explaining how an approval from the Site Evaluation Committee will result in

a construction permit to begin work).

70. Chris Jensen, Another Delay for Northern Pass, N.H. PuB. RADIO (May 1, 2015),
http://nhpr.org/post/another-delay-northern-pass; William Opalka, Eversource: Northern Pass Delayed
Until 2019; Earnings Up, RTO INSIDER (May 1, 2015), http://www.rtoinsider.com/eversource-1st-gtr-
2015-14826/.

71. Why the Northern Pass Project Matters, supra note 15.

72. See BLACK’S LAW DICTIONARY 1440 (9th ed. 2009) (describing a right-of-way as a
“strip of land subject to a nonowner’s right to pass through”).

73. Will Saxe, When “Comprehensive” Prescriptive Easements Overlap Adverse
Possession: Shifting Theories of “Use” and “Possession”, 33 B.C. ENVTL. AFr. L. REV. 175, 176, 192
(2006).

74. See BLACK’S LAW DICTIONARY, supra note 72, at 1440 (using the third definition of
right-of-way).
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interchangeably, though “right-of-way” is often used in the context of
utility transportation and public roads.”

Easements are often granted in perpetuity and are not usually subject to
termination or expiration.”® The grantor of the easement, or the original
landowner, owns what is known as the servient estate, which is the land
burdened by the easement.”” The person or corporation who is benefited by
the easement holds what is known as the dominant estate.” Typically, the
servient landowner is given a one-time payment for the ROW.” The
servient estate owner may still use the land burdened by the ROW for any
purpose which does not conflict with the “paramount rights of the power
company.”®

B. The Common Law: Restatement of the Law—Property

A description of the common law on easements is set out in
Restatement (Third) of Property section 4.10, which addresses “Use Rights
Conferred by a Servitude.”® The Restatement reads:

[T]he holder of an easement . . . is entitled to use the servient estate
in a manner that is reasonably necessary for the convenient
enjoyment of the [easement]. The manner, frequency, and intensity
of the use may change over time to take advantages of
developments in technology and to accommodate normal
development of the dominant estate or enterprise benefited by the
servitude.®

The Restatement goes on to say, “[T]he holder [of the easement] is not
entitled to cause unreasonable damage to the servient estate or interfere
unreasonably with its enjoyment.”®®

75. See  Understanding  Easements and  Rights-of-Way, = XCEL  ENERGY,
http://www.xcelenergy.com/staticfiles/xe/Corporate/Corporate%20PDFs/SLK_ROWBrochure_FS.pdf
[http://perma.cc/4ZCE-UECN] (last visited Mar. 22, 2014) (noting that an “easement” and a “right-of-
way” are distinct concepts).

76. Id.
77. BLACK’s LAW DICTIONARY, supra note 72, at 586.
78. Id.

79. Understanding Easements and Rights-of-Way, supra note 75.
80. W.M., Annotation, Extent of Rights in Right-of-Way Acquired for Power or Light Line,
46 A.L.R. 1463 (1927).

81. RESTATEMENT (THIRD) OF PROP.: SERVITUDES § 4.10 (2000). Easements (and ROWS)
are a type of servitude. Id.
82. Id.

83. Id.
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The Restatement’s comments for section 4.10 help to resolve the
tensions found in the definition.?* Comment c. states that the “[s]ervitude
holder is entitled to make any use reasonably necessary for convenient
enjoyment” of the easement.® The comment acknowledges that uses within
the scope of the easement will change over time as technology and other
factors change.® The intent of both parties and whether a use should have
been contemplated is relevant. ¥ Comment f. specifically deals with
“[c]hanges in the manner, frequency, and intensity of use” of the easement,
again noting that use of the easement may change to take advantages of
developments in technology and other normal evolutions. ® As an
illustration, comment f. uses the hypothetical of a power company that
holds an easement to run its power lines on wooden poles through a
property.® The illustration concludes that the power company would be
justified to replace the wooden power poles with taller, steel structures.*
However, the illustration qualifies that determination by stating that the
power company could not replace the original poles if “the increased size of
the structures would unreasonably interfere with the enjoyment of the
servient estate.”*

Comment g. explores what the Restatement means by “unreasonable
damage to [the] servient estate.”®* Although the comment acknowledges
that a certain amount of inconvenience is to be expected on the part of the
servient estate, varying degrees of damage may not be unreasonable.
Comment g specifically names the *“aesthetics and the character of the
property” as important concerns in determining whether a use or
improvement will cause unreasonable damage to the servient estate.**

Similarly, comment h. deals with “unreasonable interference with
enjoyment of servient estate.”® The comment notes that what constitutes
“unreasonable” is largely circumstance-specific, and again specifically
notes aesthetic considerations as relevant.” As an illustration, the comment

84. See id. (explaining the application and public policy behind easements, and providing
illustrations of application).

85. RESTATEMENT (THIRD) OF PROP.: SERVITUDES § 4.10 cmt. c. (2000).

86. Id.

87. Id.

88. RESTATEMENT (THIRD) OF PROP.: SERVITUDES § 4.10 cmt. f. (2000).

89. Id

90. Id

91. Id.

92. RESTATEMENT (THIRD) OF PROP.: SERVITUDES § 4.10 cmt. g. (2000).

93. See id. (explaining how a certain amount of damage is acceptable so long as it is not
more than contemplated by the parties or what is unreasonable).

94. Id.

95. RESTATEMENT (THIRD) OF PROP.: SERVITUDES § 4.10 cmt. h. (2000).

96. Id.
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poses a hypothetical in which A, the owner of Whiteacre, is granted an
easement “for ingress and egress” over Blackacre.* Blackacre is a
residential, suburban area.®® The illustration concludes that A is not entitled
to use the easement for rail, heavy trucks, or other loud vehicles because
“the noise, vibrations, and appearances will interfere unreasonably with
enjoyment of Blackacre,” the quiet suburban property.” The Restatement
indicates that although an easement’s use is expected to evolve over time,
that use may not unreasonably burden the servient property.'®

C. Case Law Relevant to the Overburdening of Easements
1. Non-Binding Precedent

Legal action attempting to halt Northern Pass would take place in New
Hampshire. ' However, because New Hampshire courts have not
considered any cases directly analogous to a theoretical overburdening
complaint against Northern Pass, it is useful to consider precedent from
other jurisdictions.'®

In Burkhart v. Jacob, the Oklahoma Supreme Court addressed the issue
of easement overburdening.'® In Burkhart, the dominant estate holders
wanted to use a right-of-way in order to transport sand and gravel using
heavy trucks.'® In reversing the trial court’s order of summary judgment
for the servient estate owners, the Court stated that “[w]hether or not a use
is reasonable is a question of fact,” with the burden on dominant estate
owners to show that the proposed use was allowable.'® If the servient
estate suffers “(1) decreased property value, (2) increased noise and traffic
or interference with the servient owner’s peace and enjoyment of the land,
and (3) physical damage to the servient estate,” this may indicate that a

97. Id
98. Id.
99. Id

100. See infra notes 81-98 and accompanying text (explaining that advances in
development are expected but not to the extent that there will be interference with the use or enjoyment
of a servient estate holder’s property).

101.  Jensen, supra note 5.

102.  Seeid. (explaining two pertinent New Hampshire Supreme Court Cases).

103.  Burkhart v. Jacob, 976 P.2d 1046, 1049 (Okla. 1999).

104.  Id. at 1048.

105.  Id. at 1050.
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proposed use could be unreasonably burdensome.*® The Supreme Court of
Alabama has also followed this definition of an unreasonable burden.*®’

In Farrell v. Vermont Electric Power Company, the Vermont Supreme
Court considered a utility company’s installation of additional transmission
lines on a ROW within the plaintiff’s servient estate.'® The ROW
originally contained wooden power poles, and the utility company replaced
these with newer, taller metal towers.'® Plaintiff asserted that there was a
genuine issue of material fact as to whether the power company had
overburdened their easement.*® The Court affirmed the trial court’s grant
of summary judgment for the power company.™* The Court found that the
plaintiff “produced no evidence that the [new power] line imposes an
additional burden on the Property.”**? Although the plaintiff argued that the
new towers, if they fell, might damage his property, the Court deemed this
mere speculation.™® Additionally, the Court determined that the plaintiff
lacked any support for his claim that the difference in appearance created
by the taller towers would impose a burden on the property.**

2. Binding Precedent

In one of the first New Hampshire state court decisions regarding the
proper extent of an easement, the Superior Court stated: “[T]he grantee of a
[right of] way is limited to use his way for the purposes and in the manner
specified in his grant.”*® The interpretation of the easement deed language
itself is a question of law.''® The intention of the parties at the time of the
easement’s conveyance determines the interpretation of the easement.™’
However, a court need not consider extrinsic evidence to determine a

106.  See id. (listing burdens on the servient estate that affect the reasonableness of the
change in use).

107.  Weeks v. Wolf Creek Indus., 941 So.2d 263, 272 (Ala. 2006). The Alabama Court
quotes the Burkhart language exactly.

108.  Farrell v. Vt. Elec. Power Co., 68 A.3d 1111, 1117 (Vt. 2012).

109.  Id.at1113.

110.  Id.at 1114,

111,  Id.at 1113-14.

112, Id.at 1117.

113, Id.

114, Id.

115.  French v. Marstin, 24 N.H. 440, 449 (N.H. 1852).

116.  Galloway v. Brox, No. 11-CV-272-PB, 2012 WL 2994737, at *3 (D. N.H. July 23,
2012).

117.  See Heartz, 808 A.2d at 81 (explaining that language in deeds controls, not the parties’
intentions).
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deed’s meaning if the language of the easement is clear and
unambiguous.™®

If the easement language is ambiguous, the court must apply a
reasonableness test, or “rule of reason,” to interpret the deed.® The rule of
reason requires a court to “give a meaning to words which the parties or
their ancestors in title have actually used . . . or else to give a detailed
definition to rights created by general words either actually used, or whose
existence is implied by law.”'? Therefore, the rule of reason is used by the
court to define ambiguous terms or meanings in the easement language
itself."* By engaging in this inquiry, the court may determine whether or
not a particular use is included under the easement’s language.*?

However, even if use of an easement may be included under its terms, it
may still be found to unreasonably burden, or overburden, the servient
estate.'® The rule of reason is again employed by New Hampshire courts to
evaluate whether a use is an unreasonable burden.*** In using an easement,
both parties “must still act reasonably under the terms of the grant so as not
to interfere with the use and enjoyment of each others’ estates.”** When
the rule of reason is applied in this manner, it is “treated as a question of
fact that is determined by considering the surrounding circumstances, such
as location and the use of the parties’ properties, and the advantages and
disadvantages to each party.”*® An unreasonable burden will be found
when there is an alteration in use “so substantial as to result in the creation
and substitution of a different servitude from that which previously
existed.”*?” A complaining party must make “sufficient factual allegations
of unreasonable use or burden” to succeed in a claim.'?®

If a change of use is “a normal development from conditions existing
at the time of the grant, such as an increased volume of traffic, the
enlargement of a use is not considered to unreasonably burden the servient
estate.””®* The New Hampshire Supreme Court determined in Downing
House that an easement, originally used as a passageway to access a

118.  Id.

119.  Id.

120.  Sakansky v. Wein, 169 A. 1, 2 (N.H. 1933).

121.  Heartz, 808 A.2d at 81.

122.  See id. (explaining how the rule of reason is used to interpret the parties’ intentions
concerning easements).

123.  Galloway, 2012 WL 2994737, at *4.

124.  Heartz, 808 A.2d at 81.

125.  Id. (quoting Lussier v. New England Power Co., 584 A.2d 179, 182 (N.H. 1990)).

126.  Galloway, 2012 WL 2994737, at *4.

127.  Bos. & Me. Corp. v. Sprague Energy Corp., 861 A.2d 781, 787 (N.H. 2004).

128.  Heartz, 808 A.2d at 82.

129.  Downing House Realty v. Hampe, 497 A.2d 862, 865 (N.H. 1985).
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residential home, could reasonably be used to access a commercial parking
lot without overburdening the easement.’® The Court found that this use
was a reasonable evolution considering that “both properties as well as the
surrounding area have been converted to commercial use.”**

In Crocker v. College of Advanced Science, an easement to convey
sewage by an eight-inch pipe to the servient estate had been granted 60
years earlier to the owner of a summer inn.** At the time, the summer inn
operated only two or three months a year and had a capacity of just 35
guests.*** Many years later, the defendant purchased the property and
opened a school, which operated around nine months out of the year.'*
Eventually about 200 people were making use of the buildings and the
sewage easement which served them.*® The plaintiff observed that the flow
of sewage onto his servient property had greatly increased and begun to
accumulate on the surface of his land.** The servient owner petitioned for a
permanent injunction, alleging an unreasonable burden caused by use of the
easement.”® The Court affirmed the trial court’s finding that the easement’s
use had changed so dramatically that it “impose[d] an unwarranted
additional and new burden on the servient property of the plaintiff.”*®

In Nadeau v. Town of Durham, a ROW ran over plaintiff’s property.
A single family residence and a ROW used as the driveway was the classic
use of the dominant estate.’*® However, the dominant owner planned to
build an elderly housing community on the parcel, featuring 14
condominium units and a parking lot.** The ROW would be used as part of
the housing development’s driveway and parking lot.*** The trial court
found that the proposed use of the easement was impermissible for two
reasons.**® First, the trial court “considered the proposed use, the rights and
burdens of the parties at the time of the creation of the right-of-way, the
reasonable expectations of the parties relative to its future use, [and]
changed circumstances of the parties...” and concluded that the plaintiff

139

130.  Id. at 864-65.
131. Id. at 865.
132.  Crocker v. Coll. of Advanced Sci., 268 A.2d 844, 846 (N.H. 1970).

133, Id.

134. Id. at 846-47.

135.  Id.at 847.

136.  Id. at 846.

137. Id. at 845.

138.  Id. at 847.

139.  Nadeau v. Town of Durham, 531 A.2d 335, 335-36 (N.H. 1987).
140. Id.

141.  Id. at 336.

142. Id.

143.  Seeid. at 338 (outlining the Court’s justification).
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could not have contemplated the proposed use of the easement.*** Second,
the trial court found that the new use of the ROW would substantially
burden the servient property.'* Specifically, “there would be increased
noise, traffic, and lighting which would diminish the plaintiff’s use and
quiet enjoyment of her property.”** The Supreme Court affirmed the trial
court’s determinations.**’

The New Hampshire Supreme Court again addressed the issue of
easement interpretation in the 1990 case of Lussier v. New England Power
Company.**® This case dealt with a power company’s ROW over plaintiffs’
servient estate, on which transmission lines and towers had been built in
1930.' In the 1980s, the power company moved to construct a third
transmission line on the easement, and the plaintiffs initiated a suit to
enjoin.™ The language of the original deed was extremely broad and
granted the power company: “[T]he perpetual right and easement to
construct, reconstruct, repair, maintain, operate and patrol . . . lines of
towers or poles . . . the perpetual right and easement to construct, operate,
and maintain transmission lines.”***

The Court made clear that although the “rule of reason” should be used
in instances where easement language is ambiguous, no such case existed
here.™ The easement language was sufficiently explicit for the Court to
determine, as a matter of law, that the power company’s addition would not
exceed the easement’s language.™® However, even if an easement may be
used for a certain purpose, that use must be reasonable “under the terms of
the grant so as not to interfere with the use and enjoyment of [the]
estate[].”*** In Lussier, the plaintiffs “made no allegations of unreasonable
interference or encroachment”; however, the Court noted as an example, if
the plaintiffs had been “able to prove that the addition of the third line
would cause adverse health effects from the increased voltage, then the
addition might well have been determined to be an unreasonable use of the
easement.”™°

144, 1d.
145, 1d.
146.  Id.
147. W

148. Lu'ssier v. New England Power Co., 584 A.2d 179, 181 (N.H. 1990).
149. Id. at 180.
150.  Id.at 180-81.

151.  Id.at181.
152.  ld.
153.  Id.
154.  Id.at 182.

155.  Id.
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I11. STOPPING NORTHERN PASS USING LEGAL ACTION

Environmental groups and local citizens in New Hampshire continue to
oppose Northern Pass despite the company’s efforts to ease concerns.™ In
addition, the political establishment of New Hampshire has strongly
pressured Northern Pass to consider alternative route options and increase
transparency in the process.”> New Hampshire’s governor, as well as its
entire congressional delegation, has expressed concern about the possible
negative impacts on the state.’*® Opponents of the project are hopeful to
succeed in stopping the project—or in pushing it completely
underground—through a combination of political and regulatory
pressure.™ Since Northern Pass still has several hurdles to pass on the
regulatory front, including awaiting the results of the DOE EIS, most direct
legal action is on hold until if and when the project actually begins.'®

A. The Overburdening of Existing PSNH Rights-of-Way

If Northern Pass gains approval, one of the remaining legal options for
opponents of the project will be to object to the company’s use of existing
PSNH ROWs, over which the bulk of the project’s transmission lines will
run.'®* Of the proposed 180 mile project, Northern Pass plans to use
existing ROWs for 140 miles.'®® These ROWs, owned by New Hampshire’s
largest electric utility, PSNH, are available to Northern Pass because

156.  See Stevens, supra note 4 (explaining that Northeast Utilities implemented outreach
programs for the community).

157.  See Press Release, Office of the Governor, Governor Hassan Statement on Northern
Pass Announcement (June 27, 2013), http://governor.nh.gov/media/news/2013/pr-2013-06-27-northern-
pass.htm [http://perma.cc/29B2-N9TH] (informing constituents on the progress of the Northern Pass
plan).

158.  See Hassan, supra note 23; Jeanne Shaheen, et al., In Their Own Words: Northern Pass
Requires Thorough, Additional Federal Review, CONCORD MONITOR (Aug. 22, 2013),
http://www.concordmonitor.com/home/8143871-95/in-their-own-words-northern-pass-requires-
thorough-additional-federal-review  [http://perma.cc/3QFN-Q2AN]  (noting New  Hampshire’s
Congressional Delegation’s continued concerns about the Northern Pass hydroelectric transmission
project).

159.  Stevens, supra note 4.

160.  However, one New Hampshire White Mountain resort filed suit against Northern Pass,
alleging that numerous violations by the transmission company have caused a significant decrease in
property value. Bob Sanders, Facing Foreclosure, White Mts. Resort Sues Northern Pass, N.H. Bus.
REv. (Oct. 3, 2013), http://www.nhbr.com/October-4-2013/Facing-foreclosure-White-Mts-resort-sues-
Northern-Pass/ [http://perma.cc/P3ZG-LVX3]. That lawsuit was dismissed in late 2014. John Koziol,
Judge Rejects Reconsideration of Lawsuit Against Northern Pass, N.H. UNION LEADER (Nov. 23,
2014), http://www.unionleader.com/apps/pbcs.dll/article? AID=/20141124/NEWS05/141129568/1029
[http://perma.cc/4AF67-9GMT].

161.  Jensen, supra note 5.

162. Id.
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PSNH’s parent company is Northeast Utilities—the main corporation
behind the Northern Pass project.'®® Some servient estate owners, along
whose land PSNH holds easements, claim that Northern Pass’s proposed
use of those easements would be impermissible.*** They argue that the new,
much larger, transmission towers proposed by Northern Pass would
unreasonably burden their property compared to the wooden transmission
poles currently in use.'® The original PSNH ROWs were largely standard
format easements granting the utility the perpetual right to do almost
anything within the eased area related to delivering electricity.'® Despite
this permissive language, landowners in New Hampshire argue that the
Northern Pass project would overburden these existing easements.*®’

1. Scope of the Easement

In evaluating the use of an easement, New Hampshire courts have a
multistep process.’® The first step is to determine the meaning of the
easement itself.® This is a question of law.'”® The PSNH easements to be
used by Northern Pass contain broad language.'™* The following language
is from a 1952 easement grant in Grafton County, which deeded a right-of-
way to PSNH:

“[The grantors] do hereby give, grant, bargain, sell and convey unto
the Grantee and its successors and assigns forever, the RIGHT and
EASEMENT to erect, repair, maintain, rebuild, operate, patrol and
remove electrical transmission and distribution lines, consisting of
suitable and sufficient poles and towers, with suitable foundations,
together with wires strung upon and extending between the same,
for the transmission of electric current, together with all necessary
cross-arms, braces, anchors, wires, guys and other equipment over
and across [the property].”*"

163.  Why the Northern Pass Project Matters, supra note 15.

164.  Jensen, supra note 5.

165.  See id. (explaining that “the new towers will poke up above the trees destroying the
view and . . . the property value™).

166.  See Frances Glassner Lee, Easement Deed recorded in Grafton County Registry of
Deeds, Book 822, Page 244 (June 17, 1952) [hereinafter Lee Easement Deed] (on file with author).

167.  Jensen, supra note 5.

168.  See Heartz, 808 A.2d at 81 (outlining the two-step rule of reason analysis in easement
interpretation).

169. Id.

170.  Galloway, 2012 WL 2994737, at *3.

171.  See Lee Easement Deed, supra note 166 (granting broad discretion to the grantee in the
easement).

172. Id.
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If the meaning of an easement is unclear, the New Hampshire courts
will apply a “rule of reason” to give meaning to the easement deed’s
language.'”™ The original intent of the grantor and grantee of the deed is
particularly relevant.'’* Although the PSNH deed seems clear, there may be
room to argue that Northern Pass’ proposed use is unreasonable under the
easement language.'” For example, in Nadeau, the Supreme Court affirmed
a trial court’s finding that a ROW, originally used as a driveway for a
single-family home, could not be reasonably interpreted to serve as a
driveway for a condominium complex parking lot.'”® Factors in reaching
that determination included the reasonable expectations of the parties and
burdens on them at the time of the easement’s granting.’”” When the PSNH
easements were granted, a landowner would not likely have foreseen a 130-
foot metal transmission tower, since the original towers were 55 feet tall
and made of wood.' It is possible that, if a court were to determine that
the language of a PSNH easement was ambiguous, evidence about the
servient owner’s expectations would lead to a finding of unreasonableness
similar to Nadeau.*”

However, the PSNH easements seem to leave little doubt about the
meaning of the original deed.'® If the language of an easement deed is clear
and unambiguous, the court’s inquiry ends there, without needing to
consider any extrinsic evidence.'®™ Based on New Hampshire Supreme
Court precedent, a court would likely find the original PSNH easement
language to be unambiguous.’® In Lussier, the Court considered a power
company’s ROW with language very similar to the PSNH easements.*®®
The Court found that the deed’s language explicitly authorized the
construction of new transmission towers on the easement.™ It is likely that

173.  Heartz, 808 A.2d at 81.

174.  See Flanagan v. Prudhomme, 644 A.2d 51, 56 (N.H. 1994) (stating how evidence of
the parties’ intentions “may be used to clarify the terms of an ambiguous deed”).

175.  See Nadeau, 531 A.2d at 337—38 (illustrating how New Hampshire courts use the “rule
of reason™).

176.  Id. at 336—37. The easement language only specified the width of the ROW, not its
intended use.

177.  Id.at 338.

178.  Jensen, supra note 5.

179.  See Nadeau, 531 A.2d at 338 (setting aside a proposed use of a right-of-way after
considering the reasonable expectations of the parties relative to the right-of-way’s future use).

180.  See Lussier, 584 A.2d at 182 (noting that the deed’s language is clear and controlling);
Lee Easement Deed, supra note 166.

181.  Lussier, 584 A.2d at 182.

182.  See id. at 181-82 (explaining that New Hampshire precedent gives substantial
deference to easement holders).

183.  See id. at 181 (explaining that the easement language in both deeds allows
improvements to be implemented); Lee Easement Deed, supra note 166.

184.  Lussier, 584 A.2d at 182.
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a New Hampshire court would follow this precedent and determine that
adding towers and lines to the PSNH ROWs is a use within the scope of the
easement’s language.'®

2. Unreasonable Burden

Even if the New Hampshire courts determine that a proposed use is
reasonable under the easement’s language, servient owners may still have
recourse.'®® No matter how clearly an easement may authorize a new use,
that use may not create an unreasonable burden on the servient estate.™®
The Restatement of Property acknowledges that although a certain amount
of damage or harm may be expected on the part of the servient estate,
damage may not rise to the level of unreasonableness.'®® Again, the New
Hampshire courts use the “rule of reason” to determine when a use becomes
an unreasonable burden.'® It is a question of fact.'*

Northern Pass opponents could claim two logical unreasonable
burdens.™®* The first, and more tenuous, is that the oversized Northern Pass
transmission towers could create unreasonable health risks."®* The stronger
argument claims that the new transmission towers will cause an
unreasonable burden by impermissibly lowering the property value of the
servient estates.™

Unreasonable burdens have been found in New Hampshire when the
easement’s usage multiplies in scope, as is the case with the new, larger
towers proposed by Northern Pass.”® In Crocker, an easement over the
servient estate was originally used to convey sewage for a small summer
inn.*® When the dominant estate began using the easement to serve a large

185.  See id. at 181—82 (holding that additions to the transmission lines and electrical
switching station were permitted under the terms of the deed due to the clearly expressed intent of the
parties); Lee Easement Deed, supra note 166.

186.  See Galloway, 2012 WL 2994737, at *4 (noting that an unfavorable outcome from
New Hampshire courts does not mean all means of success for opposition to Northern Pass have been
excluded).

187.  See Heartz, 808 A.2d at 81 (noting that irrespective of the deed language, the rule is
used to determine whether a particular use of the easement would be unreasonably burdensome).

188.  RESTATEMENT (THIRD) OF PROP.: SERVITUDES § 4.10 cmt. g. (2000).

189.  Heartz, 808 A.2d at 81.

190. Id.

191.  Jensen, supra note 5.

192.  See id. (noting the court could rule in favor of the landowner if some downside were
proven, for example, “adverse health effects from the increased voltage™).

193.  See id. (explaining the potential for new transmission towers to leave significant
impacts on property values as a possible argument for Northern Pass opponents).

194.  See Nadeau, 531 A.2d at 336 —38 (citing previous New Hampshire cases where
unreasonable burdens have been found when the scope of the easement multiplies).

195.  Crocker, 268 A.2d at 846.
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school with a much greater sewage flow, however, the Court determined
that this was “an unwarranted additional and new burden” on the servient
estate.**® Similarly, in Nadeau, the Court found that “increased noise,
traffic, and lighting . . . would diminish the [servient owner]’s use and quiet
enjoyment of her property.”*" It stands to reason that if an increase in the
volume of annoyances such as noise and light pollution is sufficient to
create an unreasonable burden, perhaps a decrease in property value or
increase in health hazards would also be sufficient.'®

Other jurisdictions lend support to that proposition.*® An Oklahoma
Supreme Court case explicitly lists “decreased property value” as being a
burden on the servient estate.”® Likewise, the Alabama Supreme Court has
recognized property value decrease as a possible burden.?*

The Oklahoma Court also listed “increased noise and traffic or
interference with the servient owner’s peace and enjoyment of the land,”
the burden recognized by the New Hampshire Court in Nadeau.?*® Research
shows that 300kV transmission lines such as the ones proposed by Northern
Pass may create electrical noise or buzz as loud as 33 decibels in dry
weather, with an increase of 15 to 30 decibels in humid weather.?*® While
this electrical noise could be characterized as “increased noise,” at its peak
the additional noise would be only as loud as a normal conversation.*

The two cases most factually similar to a theoretical Northern Pass
lawsuit buttress the utility company’s position.?® In Vermont, a landowner
sued an electric company after it replaced the wooden power poles on its
ROW with newer, taller towers.?®® The Vermont Supreme Court rejected
the servient owner’s allegations of overburdening as conclusory and mere

196. Id.at 847.

197.  Nadeau, 531 A.2d at 338.

198.  See id. at 337 (describing how the Court can use all “surrounding circumstances” to
determine reasonableness).

199.  See Weeks, 941 So.2d at 272; Burkhart, 976 P.2d at 1050 (providing cases that
associate a decrease in property value or increase in health hazards with an unreasonable burden).

200.  Burkhart, 976 P.2d at 1050.

201.  Weeks, 941 So.2d at 272.

202.  Burkhart, 976 P.2d at 1050; see Nadeau, 531 A.2d at 338 (explaining the Court’s
recognition of “increased noise, traffic, and lighting” as burdens).

203.  EIGIL REIMERSET AL., High Voltage Transmission Lines and Their Effect on Reindeer:
A Research Programme in Progress, 19 POLAR RES. 75, 76—77 (2000). This measurement comes from a
transmission line in Norway.

204.  See Noise Sources and Their Effects, PURDUE UNIV. — DEPT. OF CHEMISTRY,
https://www.chem.purdue.edu/chemsafety/Training/PPETrain/dblevels.htm [http://perma.cc/8Y7U-
NEAG6] (last visited Mar. 30, 2014) (describing noise levels at specific decibels); see also REIMERS ET
AL., supra note 203 (noting that the increased noise is not likely to amount to an unreasonable burden).

205.  See Lussier, 584 A.2d at 182 (referencing a case factually similar to Northern Pass);
Farrell, 68 A.3d at 1117.

206. Farrell, 68 A.3d at 1112-14.
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speculation. ?®” Similarly, in the New Hampshire case of Lussier, the
servient estate owners “made no allegations” of an unreasonable burden.?®
Therefore, in both cases regarding an electric company’s alleged
overburdening of an easement, the “complaining party fail[ed] to make
sufficient factual allegations of unreasonable use or burden.” %°
Theoretically, if a Northern Pass servient landowner were able to name
specific burdens, supported by fact and not merely conclusory, an
unreasonable burden might be found.?*°

A single sentence in the New Hampshire Supreme Court case of
Downing House does significant damage to opponents of Northern Pass.?!
Citing a Washington state appeals court, the New Hampshire Supreme
Court determined that if a new use of an easement is a “normal
development from conditions existing at the time of the grant . . . the
enlargement of a use is not considered to burden unreasonably the servient
estate.”?*? This sentence seems to pertain more to the interpretation of the
easement’s language than it does to overburdening. ** Although the
Downing House Court described the inquiry as a “question of fact,”
indicating an overburdening analysis, the Court dwelled on the parties’
original intent, a factor relevant to interpretation of an easement but not an
unreasonable burden inquiry.***

Additionally, the Washington appellate court decision, the only
authority cited by the Court in Downing House, also seems to be referring
to interpretation rather than a separate overburdening inquiry.?® The
Washington court’s analysis refers to the “intentions of the parties
connected with the original creation of the easement,” a factor in

207. Id.at1117.

208.  Lussier, 584 A.2d at 182.

209. Heartz, 808 A.2d at 82; see Lussier, 584 A.2d at 182 (emphasizing conclusory
statements that lack adequate factual allegations that a property will be damaged will not satisfy the
reasonable burden standard); Farrell, 68 A.3d at 1117.

210. See Galloway, 2012 WL 2994737, at *4 (reinforcing that allegations of an
unreasonable burden must be supported by fact and not merely conclusory).

211.  Downing House, 531 A.2d at 865.

212.  1d. (citing Logan v. Brodrick, 631 P.2d 429, 432 (Wash. Ct. App. 1981)).

213.  See id.; see also RESTATEMENT (THIRD) OF PROPERTY: SERVITUDES § 4.10 (2000)
(noting that, although the reasonable use of an easement is expected to change over time, even a
reasonable use may not create unreasonable burdens to a servient estate).

214.  See Downing House, 497 A.2d at 865 (explaining the change of a use resulting from is
normal development out of conditions in existence at the time of the grant, such as an increased volume
of traffic, the enlargement of a use is not considered to unreasonably burden the servient estate); see also
Heartz, 808 A.2d at 81 (stating that “[T]he parties’ intentions concerning the easement” are relevant to
“interpret and give reasonable meaning to general or unclear terms in the” easement).

215. Logan, 631 P.2d at 431-32.
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interpreting the easement’s scope.?'® Furthermore, the Washington court’s
main authority for its holding is a now-outdated section of the Restatement
(First) of Property, which is properly applied only to interpretation, not
overburdening analysis.?*” In short, the damaging language in Downing
House cited a case, which actually supported a separate principle: that in
interpreting whether a proposed use is within an easement’s scope, a court
should accommodate normal developments from conditions at the time of
the granting.?*® This is in line with the current Restatement.?"® However, the
Downing House language came to stand for a different proposition: that if a
particular use was a “normal development” from the time of the easement’s
creation, it was incontrovertibly permissible and could not be an
unreasonable burden.?®® Despite the incongruities in the Downing House
decision, New Hampshire courts have relied upon it in their unreasonable
burden analysis.?*

Even assuming a court would find the Northern Pass towers a “normal
development from conditions existing at the time of the” original PSNH
easement grants, the Downing House case is not necessarily the final word

216.  1d.; see Arcidi v. Town of Rye, 846 A.2d 535, 543 (N.H. 2004) (citing Lussier, 584
A.2d at 181) (stating that to determine the “scope of the easement. . . [the Court’s] task is to determine
the parties’ intent”).

217.  Logan, 631 P.2d at 432 (“The law assumes parties to an easement contemplated a
normal development under conditions which may be different from those existing at the time of the
grant. Restatement, Property § 484 (1944); see also Cameron v. Barton, 272 S.W.2d 40, 41 (Ky.
1954).”). The cited Restatement section states that if an easement’s use is changed, an analysis of
whether that use is reasonable should assume “that the parties to the conveyance contemplated a normal
development of the [easement’s] use.” RESTATEMENT (FIRST) OF PROP. § 484 (1944) (emphasis added).
Inquiries about intent are relevant only to the easement’s interpretation, not in determining whether a
use unreasonably burdens the servient estate. See Heartz, 808 A.2d at 81. The current Restatement
makes clear that although an easement’s “use may change over time to take advantage of developments
in technology and to accommodate normal development of the dominant estate or enterprise benefited
by the servitude . .. the [dominant estate] holder is not entitled to cause unreasonable damage to the
servient estate.” RESTATEMENT (THIRD) OF PROP.: SERVITUDES § 4.10 (2000) (emphasis added). In
addition to the Restatement, Logan also cites a state appellate decision from Kentucky, which clearly
deals with the interpretation of an easement’s scope, not an unreasonable burden analysis. See Cameron
v. Barton, 272 S.W.2d 40, 41 (Ky. 1954) (holding that “[A] normal change in the manner of using a
passway does not constitute a deviation from the original grant. . . . Such is the practical interpretation of
the scope of the easement.”).

218.  See Downing House, 531 A.2d at 865 (referencing cases that take into account
accommodation of normal developments and conditions since the time easement was granted); Logan,
631 P.2d at 432; supra note 217 and accompanying text.

219.  See RESTATEMENT (THIRD) OF PROP.: SERVITUDES §4.10 (2000) (“The manner,
frequency, and intensity of the use may change over time. . . to accommodate normal development[s].”).

220.  See Bos. & Me. Corp., 861 A.2d at 787 (N.H. 2004) (citing Downing House, 497 A.2d
862) (finding an enlargement of use to be permissible); see also Downing House, 531 A.2d at 865
(distinguishing the Restatement and the court’s interpretation of “normal development”).

221.  See, e.g., Bos. & Me. Corp., 861 A.2d at 787-88; Arcidi, 846 A.2d at 543; Heartz, 808
A.2d at 82 (citing examples in which New Hampshire courts have relied upon the reasoning of the
Downing House decision).
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for servient landowners.??> Although the language seems definitive, it has
not always been applied that way by the New Hampshire courts, further
devaluing the case as precedent.”® For example, the New Hampshire
Supreme Court in Lussier, decided six years after Downing House in an
opinion written by the same Justice, noted that “if the plaintiffs were able to
prove that the addition of the third line would cause adverse health effects
from the increased voltage, then the addition might well have been
determined to be an unreasonable use of the easement.”?** This possibility
indicates that either: under the Downing House language, additions to
transmissions lines are not “normal developments” under the easement; or,
that even if a certain use is a normal evolution, a factual showing of
negative effects on the servient property can still prove an unreasonable
burden.?” Either way, the Court in Lussier clearly speculated, in spite of
Downing House, that a modification to transmission lines could indeed be
an unreasonable burden.?®

In 2009, the New Hampshire Supreme Court further eroded the plain
language of Downing House.??” The case uses the “normal development”
language from Downing House several times but comes to a different
conclusion:

“An enlargement of use is permissible if the change of a use is a
normal development from conditions existing at the time of the
grant, such as an increased volume of traffic. The easement holder
cannot, however, materially increase the burden of it upon the
servient estate, nor impose a new or additional burden thereon.”**®

Therefore, the Court again recognized that even if a project (such as
Northern Pass) is a “normal development” from the original easement, it
still may not impose unreasonable burdens on the servient estate.”® The
Duxbury-Fox Court correctly interpreted Downing House’s “normal
development” language to apply only to easement interpretation: a separate
inquiry from unreasonable burden analysis.?*

222.  See Duxbury-Fox v. Shakhnovich, 989 A.2d 246, 253 (N.H. 2009) (noting servient
owners are not controlled by the Downing House decision); Lussier, 584 A.2d at 182.

223.  See Duxbury-Fox, 989 A.2d at 253 (pointing out the Downing interpretation of “normal
development” has not been applied consistently).

224.  Lussier, 584 A.2d at 182.

225.  1d.; Downing House, 531 A.2d at 865.

226.  See Lussier, 584 A.2d at 182.

227.  Duxbury-Fox, 989 A.2d at 253.

228.  Id. (emphasis added) (citations omitted) (internal quotation marks omitted).

229. Id.

230.  See supra notes 211-229 and accompanying text.
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B. The Effect of Transmission Lines on Property Value

If the New Hampshire courts were to correctly interpret Downing
House in a hypothetical lawsuit against Northern Pass, the plaintiffs would
still need to prove that the proposed transmission towers would
unreasonably burden their servient estates.”*" A bare assertion or conclusory
statement that a particular use will overburden is insufficient. > The
complaining party must make “sufficient factual allegations of
unreasonable use or burden,” otherwise, the court will not engage in an
unreasonable burden analysis.**®

Ultimately, the New Hampshire courts will only find an unreasonable
burden when the change in use is “so substantial as to result in the creation”
of an essentially different easement.”®* To determine whether a use is an
unreasonable burden, the courts consider “the surrounding circumstances,
such as location and the use of the parties’ properties,” as well as the
“advantages and disadvantages to each party.”**

Common sense indicates that the presence of large 100-foot high-
voltage transmission towers on a property would decrease its value,
especially a property prized for its scenic beauty.?® However, harder
evidence is necessary to prove an unreasonable burden.?’ Anecdotal
testimony is a start: many realtors in New Hampshire’s North Country
attest that real estate value along Northern Pass’s proposed route has
already fallen.”®® Some claim that the proposed project has decreased some
properties’ value by 25-50%. %

231.  See Galloway, 2012 WL 2994737, at *4 (explaining the other obstacles that stand in
the way, even if Downing were interpreted properly).

232, Id.

233.  Heartz, 808 A.2d at 82.

234.  Bos. & Me. Corp., 861 A.2d at 787 (quoting Crocker, 268 A.2d at 847).

235.  Heartz, 808 A.2d at 81.

236.  See Chris Jensen, Appraisal Triggers Latest Dispute Over Northern Pass, N.H. PuB.
RapiO  (Nov. 1, 2012), http://nhpr.org/post/appraisal-triggers-latest-dispute-over-northern-pass
[http://perma.cc/HTA5-UJKE] (describing how scenic properties are losing value due to the Northern
Pass project).

237.  See Heartz, 808 A.2d at 82 (holding that conclusory statements, which lack factual
support that a property will be damaged does not satisfy the reasonable burden standard).

238.  Paula Tracy, Realtors: Northern Pass Scares Buyers, Lowers Values, N.H. UNION
LEADER (Nov. 4, 2012), http://www.unionleader.com/article/20121105/NEWS05/121109620
[http://perma.cc/E8SG-4NUK].

239. Id. In one example, a property estimated to be worth $400,000 received an offer of just
$190,000. The prospective buyer wrote that his offer was low because of uncertainty regarding Northern
Pass. Id. The two realtors quoted in this newspaper article are opponents of the project, but have
extensive real estate experience. Id.
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Northern Pass, of course, is quick to dismiss these accounts.?* The
corporation’s literature states that “research suggest[s] that there are often
no effects on property values [from transmission towers], or when there are
effects, they are most often small.”**! To support their conclusion, Northern
Pass cites several published reports on the impact of high-voltage
transmission lines (“HVTL”) on property values.?? It should be noted that
three of the reports cited by Northern Pass were themselves commissioned
by the corporation.?®

A recent literature review, from a neutral source, of studies concerning
HVTLs is somewhat inconclusive.?® The literature review synthesizes
studies from the United Kingdom, New Zealand, and North America.?* In
the United Kingdom, the authors found that “physical proximity and the
visual presence of a pylon [tower] can have a significant and negative
impact on value.”?*

The literature revealed 20% average decrease in property value when
transmission towers were within 100 meters of a property.**’ Specifically,
the review found that houses with a view of the countryside had their
property value “more negatively affected.”?® Property values in New
Zealand were similarly negatively affected by 20% when 10-15 meters
from a transmission tower.**°

In the United States, the impact of HVTLs is not as clear from the
literature.”® A review of existing studies commissioned by Northern Pass
found that “[t]he majority of the literature review . . . finds that High
Voltage Transmission Lines (“HVTLSs”) have a modest or no measurable
impact on property values.” " However, the 2013 book published by

240. Id.

241.  Property Value Impact, N. PASs,
http://northernpass.us/assets/pdf/np_property%20value%208-28-13.pdf [http://perma.cc/86HQ-HQXP]
(last visited Mar. 9, 2014).

242. Id.

243.  1d.; see also Callahan, supra note 24 (noting three of the reports Northern Pass relies
on were commissioned by the corporation itself).

244.  See SANDY BOND ET AL., TOWERS, TURBINES AND TRANSMISSION LINES: IMPACTS ON
PROPERTY VALUE 116 (2013) (explaining that there seems to be no clear correlation between price and
distance of the variables that may lead to price impacts from HVTL proximity).

245.  See id. at 115-16 (describing research findings from various locations around the

world).
246. Id.at68.
247. Id.
248.  Id. at 68—69.
249. Id. at 95.

250.  Seeid. at 116 (describing how half a century of research on HVTLs on property values
has produced mixed results in North America).

251.  RUSSELL THIBEAULT, THE EFFECT OF HIGH VOLTAGE TRANSMISSION LINES ON REAL
ESTATE VALUES: A REVIEW OF THE APPRAISAL LITERATURE 2 (2011). Specifically, Thibeault
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neutral authors was less conclusive, stating that there are “serious questions
relating to the statistical quality of many of the earlier hedonic studies . . .
[and] also the overriding issue that many of these ‘independent’ studies
were not actually independent and have been financed by power line
companies.”*? The authors go on to note that many of the studies are
incompatible because variables such as location, population density, and
sizes of towers are so diffuse.”® For example, although property value
“diminution would be expected to vary according to the size of the power
line and/or the height of the pylon towers,” the studies do not investigate a
correlation.

These studies may have limited applicability to the properties affected
by Northern Pass.?> Most obviously, every study on property value
investigates the mere presence of transmission towers: they do not correlate
the impact with height.?®® This is an issue because the landowners would
need to show that the new, much larger towers would create a decrease in
proper2t537/ value in comparison to the transmission installments already in
place.

Even Northern Pass literature points out that each property must be
evaluated on a case-by-case basis to determine how it will be affected by
transmission lines.”®® In a hypothetical case against Northern Pass, the
strongest way for servient landowners to demonstrate an unreasonable
burden might be appraisals of the specific property in question, before and
after the addition of the new HVTLs.?*® In this vein, a homeowner in
northern New Hampshire, whose property is located on one of Northern
Pass’s proposed alternative routes, commissioned an independent

concludes that “[m]ost of the studies find that the measurable impact of an HVTL on value is generally
less than 10 percent.” Id. at 3.

252.  BOND, supra note 244, at 110.

253.  See id. (explaining the lack of standard methodology for calculating the monetary
impact of residential properties’ proximity to HVTLs is due in part to the fact that comparisons between
studies are difficult to make because of the variety and complexity of each individual lot sale).

254. Id.at111.

255.  THIBEAULT, supra note 251; Jensen, supra note 236.

256.  See BOND, supra note 244, at 111 (citing the lack of correlation between the impact of
HVTL height in every study regarding property value).

257.  See Jensen, supra note 5 (discussing the issues that arise because of studies’ failure to
correlate HVTL height and property value).

258.  See Property Value Impact, supra note 241 (discussing how property devaluation
cannot be evaluated in the aggregate in regards to the effect of transmission lines).

259.  See Jensen, supra note 236 (“Peter Powell, a Lancaster realtor, said it is hard in the
North Country to prove the impact of something like Northern Pass because ‘you can’t find comparables
for something that hasn’t happened yet.” Other studies of the impact of high-voltage power lines are in
areas that are not as pristine as the North Country, said Powell.”).
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appraisal.”® The study assumed that the HVTLs running over the property
would be 90 to 135 feet high, “well above tree level.”?*" The appraisal
concluded that the property would lose between 52 and 91% of its value
after the construction of HVTLs.?* The report also discounts the relevancy
of existing literature on the subject, noting that in those studies, “most data
was collected in areas of higher density residential development where a
desirable view did not exist prior to the HVTL. This contrasts significantly
with this assignment in that desirable views of mountains and other
landscape features already exist and are valued.”?®®* However, while this
appraisal does indicate a negative impact from Northern Pass, the property
in question did not contain any prior transmission lines and again has
limited applicability to an overburdening claim.?®

In any case, Northern Pass was quick to discredit the appraisal.”®® The
corporation again cited the existing literature on the subject, saying that it
contradicted the appraisal.”® They also pointed to a previous report,
commissioned by Northern Pass, which concluded that HVTLs “do not
adversely impact property values.”?’ The report, which examined just eight
properties, has been criticized as flawed by academics and appraisers.”®®

Ultimately, showing sufficient evidence of an unreasonable burden will
be a tough task for landowners.?® The existing literature is either
inconclusive or only marginally applicable.?”® However, this does not
necessarily indicate that legal action against Northern Pass would be
futile.?* If landowners could produce appraisals showing a substantial

260.  Paula Tracy, Couple: Northern Pass Kills Land Value, N.H. UNION LEADER (Apr. 25,
2011), https://retasite.files.wordpress.com/2009/01/reta-union-leader-apr-25-2011.pdf
[http://perma.cc/9W4N-3H3X]. The certified appraisal was conducted by James Walker, president of
White Mountain Appraisals. Id. The homeowners paid more than $10,000 for the appraisals. Id.

261.  JAMES C. WALKER, APPRAISAL FOR BLAKSLEE RD. DALTON, N.H., WHITE MOUNTAIN
APPRAISALS INC. 5 (2011).

262. Id.at61.

263. Id. at 47.

264.  Id. at 61; Tracy, supra note 260; supra note 257 and accompanying text.

265.  Paula Tracy, Northern Pass: PSNH Disputes Drop in Value, N.H. UNION LEADER
(May 29, 2011),
http://www.unionleader.com/article/20110530/NEWS05/705309971&template=mobileart
[http://perma.cc/4SG8-2UWE].

266.  See Jensen, supra note 236.

267.  1d.; see BRIAN C. UNDERWOOD, IMPACT ON VALUE OF HIGH VOLTAGE TRANSMISSION
LINES: TOWNS OF DEERFIELD & LITTLETON 13 (2011) (evaluating HVTL’s effects on property values in
Deerfield and Littleton).

268.  See Property Value Impact, supra note 241 (detailing the effect on property value); W.
Tod McGrath, a real estate lecturer at MIT, noted that comparing “equalized tax assessment of some
properties with sale prices of others” to reach conclusions was a serious defect. Jensen, supra note 236.

269.  See supra notes 236—268 and accompanying text.

270.  See supra notes 236—268 and accompanying text.

271.  Lussier, 584 A.2d at 182; Farrell, 68 A.3d at 1117.
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decrease in property value because of the new, taller transmission towers,
that may be sufficient to show an overburdening of the easement.?”

CONCLUSION

Many of New Hampshire’s residents oppose the Northern Pass project
for economic, aesthetic, and environmental reasons. Northern Pass plans to
construct their proposed power lines on existing rights-of-way throughout
the state. One legal option for landowners with properties burdened by the
rights-of-way is to allege that the project’s proposed transmission towers
would be an unreasonable burden compared to existing wooden power
poles. Based on New Hampshire Supreme Court precedent, the success of
such a claim would depend on several factors. For one, the courts would
need to correctly interpret the meaning of the Downing House case and
avoid summarily dismissing the overburdening claim simply because the
new transmission towers are a “normal development” of technology.
Second, the landowners would need to show concrete evidence that the
project would create an unreasonable burden on their property, likely
through convincing evidence of a major decrease in property value.
Ultimately, this legal argument may be just one item in the tool belt used to
halt Northern Pass along with other litigation, political and regulatory
roadblocks, and pressure from public opinion.

272.  See Lussier, 584 A.2d at 182; Farrell, 68 A.3d at 1117 (showing a substantial decrease
in property value attributable to new transmission towers is an effective way to prove unreasonable
burden).



