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1.0 Introduction

Protecting the global commons from acts of environmental vandalism is becoming even more urgent as
we begin the 21st century. The environmental crisis has several idiosyncrasies that necessitate
implementation of a new vision of environmental protection -- a vision transcending national
boundaries and embracing the global collective.

A cursory examination of the legal environmental systems of some developing countries lends
credibility to the argument that nation states, particularly those of the developing world, cannot be
relied upon to pursue environmental objectives beneficial to the global commons. The results of some
country studies, for example, Mexico, Chile, and Brazil take this position. R. Findley, in his study of
Brazil, noted that the enforcement of environmental standards tended to be lax. He acknowledged that
there were gaps and uncertainties in the law, as well as shortages of enforcement personnel and
resources, but felt that the problem was primarily due to the lack of political will to deal with the various
environmental crises.[1] Findley went on to point out that since 1973, Brazil has developed a
substantial body of pollution control laws and regulations, similar in many respects to those of the
United States.[2] Edesio Fernandes, in a more recent study, endorses Findley's view of

Brazil. Fernandes insists that environmental legislation in Brazil could be considered sufficient to give
judicial support to public policies and private actions in the field of environmental protection.[3] In
essence, the problem is political rather than legal, raising questions as to the role of the economic
interests of Brazil's elite, and casting doubt on the merits of passing new laws without a change in
attitude.[4]

Similarly, Chile's environmental laws tended to be vague and difficult to interpret. This was particularly
true in the era of General Pinochet, who took a laissez-faire approach to environmental policies.[5] The
few laws that existed were largely un-enforced and ignored.[6] With the removal of Pinochet in 1990,
the new head of state, Patricio Aylwin Azocar, began rectifying the situation with environmental

laws. Indeed, over 2,000 laws and regulations affecting the environment were enacted.[7] Some of the
laws were so stringent that enforcement was almost impossible. Yet, other laws were left without
necessary regulations and, in many instances, selectively enforced.[8] Despite massive efforts to create
an appropriate legal regime for protection of the environment, it was noted that unless Chile committed
itself to enforcing the laws, the environment would continue to suffer.

In Central America a similar trend was observed. A study of the environmental laws of Mexico led to
conclusions no different than other developing nations.[9] A survey of air and water pollution laws
revealed that the failure of the legal system rose out of a lack of financial resources dedicated to legal
enforcement, multiple agencies performing overlapping functions, and a general failure to implement
laws.[10]

The enactment of far reaching environmental legislation can also be observed in India. Yet, a variety of
problems remained; namely, uncertainty about the legislative authority of the central government to
implement environmental statutes, enforcement problems, lack of private right of action, and
insufficient resources to implement environmental laws.[11] In an evaluation of pollution control
legislation conducted by Abraham and Rosencranz, it was emphasized that despite weaknesses in the
law, the bureaucratic structure for pollution control was adequate -- the problem was non-enforcement of
existing laws.[12] They observed that the failure to enforce laws operated to diminish their intended
impact.[13]



The trend in Africa is similar to that which has been observed elsewhere in the developing world. Bondi
Ogolla conducted a comparative legal survey of the laws of Zambia, Ethiopia, Ghana, Sudan and Kenya
with regard to the control and prevention of water pollution. Ogolla concluded that there was a
proliferation of pollution control legislation that created conflict in asserting jurisdiction. This resulted
in difficult implementation of environmental management laws.[14] He observed that the penalties for
infraction of laws were generally quite low, making it cheaper to pollute. Moreover, there appeared to
be a tendency to enact framework legislation, resulting in glaring gaps.[15}] In Lesotho, a study into the
legal response to soil erosion concluded that many of the laws required clarification and greater
regulatory powers to be effective.[16] Similarly, a review of the environmental laws of Tanzania showed
a consistent pattern of behavior as with other developing nations. Mahalu reviewed a wider spectrum of
laws and noted that although there were no air pollution laws, many other sectors of the environment
were protected by appropriate legislation.[17] Unfortunately, these laws were not being enforced in
spite of widespread non-observance by industry.[18] He also commented on the presence of extremely
benign penalties, lack of institutional enforcement, and the low level of resources dedicated to
environmental protection.[19]

Environmental expenditures are normally borne by the state, and it would appear that the will of the
developing world is undermined by competing interests for limited financial resources. In most
instances, developing countries are only motivated to adopt environmental measures when external
financial and technical assistance is provided.[20] Developing countries appear to be more concerned
with pursuing developmental objectives that are driven by the forces

of industrialization.[21] Moreover, the pressure of the external debt negates attempts at sustainable
natural resource exploitation, as these resources are perceived as the means for rapid realization of
foreign exchange. Population growth and militarization add to the cocktail of problems in much of the
developing world.

Further, while the developed world certainly bears responsibility for many current environmental
problems, developing countries' present and future contributions to the decimation of the environment
cannot be underestimated. The evidence clearly points to a significant increase in developing nations'
contribution to environmental problems affecting the global commons. This contribution may prove to
be the decisive factor in the battle for the environment in the 21st century.

Even more troublesome is the specter of global interdependency. Deterioration of the environment
appears to hold grave consequences for the international economy, the security and health of
humankind, and the stability of habitation patterns. A purely domestic focus on environmental
solutions is therefore untenable.

The solution to the environmental woes now confronting humans must be found in collective
international efforts. International matters surrounding protection of the environment must be handled
in a spirit of co-operation between nations regardless of size or wealth. Indeed, the latter half of the 20th
century rapidly embraced the notion of international solutions to environmental problems.

International law is but one dimension of the response and plays a key role in any effort to protect and
preserve the global environment. In his dissenting opinion in the Advisory Opinion on the Legality of
the Use By a State of Nuclear Weapons in Armed Conflict,[22] Justice Weeramantry noted that

from rather hesitant and tentative beginnings, environmental law has progressed rapidly
under a combined stimulus of ever more powerful means of inflicting irreversible
environmental damage and an ever increasing awareness of the fragility of the global
environment. Together these have brought about a universal concern with activities that
may damage the global environment, which is the common inheritance of all nations, great
and small.[23]

Table 1.1 below identifies 473 multilateral agreements dedicated to protection of the environment. This
stark statistic may lead to the assumption that the prodigious output of the international community is
indicative of a vigorous legal approach to environmental issues.[24] Moreover, Table 1.1 provides a
breakdown of multilateral environmental agreements by decades, illustrating a rapid growth in
international law-making.



Notwithstanding the burgeoning role of international law in the field of environmental protection, there
is little evidence that the proliferation of legal instruments has led to an improvement in the
environment.[25] Indeed, Werner has argued that the opposite has occurred.[26] Thus, the effectiveness
of the emerging international legal regime for environmental protection requires close examination of
contemporary attitudes, perceptions, and methodologies.[27]

Table 1.1 Chronological Listing of Multilateral Environmental Agreements[28]

Decade Number of Multilateral Environmental Agreements
1800-1899 14
1900-1909 4
1910-1919 2
1920-1929 13
1930-1939 17
1940-1949 17
1950-1959 51
1960-1969 64
1970-1979 107
1980-1989 113
1990-1999 85
Total 487

2.0 Sources of International Environmental Law

The traditional sources of post-World War 1l international law are mainly derived from the Statute of the
International Court of Justice. According to Article 38 (1):

The Court, whose function is to decide in accordance with international law such disputes
as are submitted to it, shall apply: (a) international conventions, whether general or
particular, establishing rules expressly recognized by the contesting States; (b) international
custom, as evidence of a general practice accepted as law; (c) general principles of law
recognized by civilized nations; (d) subject to the provisions of Article 59, judicial
decisions and the teachings of the most highly qualified publicists of the various nations, as
subsidiary means for the determination of rules of law.[29]

Today, Article 38 is generally recognized by most international law commentators as a complete
statement on the sources of international law.[30]

Treaties or international conventions are one of the most deliberate mechanisms for creating
international law. Fundamentally, they are written agreements to which participating states have agreed
to legally bind themselves.[31] As a source of international law, treaties are the nearest equivalent to
international legislation. They are also the primary mechanism for creating binding international rules
relating to the environment.

International custom is viewed as a general recognition among states that a certain practice is
obligatory. Customary law is an important source of international law, and its existence can be deduced
from the practice and behavior of states.[32] Shaw concludes that Article 38 identifies customary law as
the embodiment of a general practice. Therefore, there are two material requirements: the actual
behavior of states and the psychological or subjective belief that such behavior is law.[33] One
contribution to the body of customary law is the principle establishing states' rights to conduct
activities within their boundaries so long as they do not harm other states.[34] In the Advisory Opinion
on The Legality of the Threat or Use of Nuclear Weapons, the Solomon Islands argued that it is a
fundamental obligation of every state not to cause damage to human health or the environment outside



its national territory.[35] Furthermore, principles such as intergenerational equity,[36] sustainable
development,[37] and common heritage,[38] are attaining a level of prominence. Within the foreseeable
future, this may ensure that the body of customary law continues to grow.

One of the more dynamic sources of international law is that of general principles of law. In the absence
of legislative reference, custom, or judicial precedent, a judge may deduce a relevant rule, by analogy
from existing rules or directly from general principles.[39]

In 1996, pursuant to a resolution passed by the United Nations General Assembly ("UNGA"), the
International Court of Justice ("ICJ") was called upon to provide an advisory opinion on the "Legality of
the Threat or Use of Nuclear Weapons."[40] Written statements were filed on behalf of twenty-nine
nations with respect to the issue. Some states argued that the use of nuclear weapons would be unlawful
by reference to existing norms relating to safeguarding and protecting the environment. The Court
stressed the great significance of the environment and stated:

The Court recognizes that the environment is under daily threat and that the use of nuclear
weapons would constitute a catastrophe for the environment. The Court also recognizes that
the environment is not an abstraction but represents the living space, the quality of life and
the very health of human beings, including generations unborn. The existence of the
general obligation of States to ensure that activities within their jurisdiction and control
respect the environment of other States or of areas beyond national control is now part of
the corpus of international law relating to the environment.[41]

In a 1997 matter, the ICJ reiterated the general principle of law as enunciated in its advisory opinion on
the "Legality of the Threat or the Use of Nuclear Weapons." Hungary and Czechoslovakia entered into a
treaty in 1977 for the construction and operation of the Gabcikovo-Nagymaros System of locks on the
Danube River.[42] In 1989, Hungary sought to suspend and abandon all works on the project, and in
1992 gave notice of termination of the treaty.[]43] The dispute between Hungary and Slovakia was
submitted to the ICJ. Hungary argued that the treaty was terminated because the project would have
caused significant environmental damage, including eutrophication and the extinction of fluvial flora
and fauna.[44] Hungary contended that a state of ecological necessity existed in 1989, justifying its
position. The Court[45] noted that a grave danger to the ecological preservation of all or some of the
territory of a State can give rise to necessity and reiterated the general obligation enunciated in the
Advisory Opinion on the Legality of the Threat or Use of Nuclear Weapons. Justice Weeramantry who
delivered a dissenting opinion, pointed out that the

environment, the common habitat of all member states of the United Nations, cannot be
damaged by any one or more members to the detriment of others . . . the fact that the
principles of environmental protection have become so deeply rooted in the conscience of
mankind that they have become particularly essential rules of general international law.[46]

Finally, Article 38 of the Statute of the International Court of Justice mentions the role of judicial
decisions and the writings of qualified publicists on issues of international law. Article 38 clearly
identifies these areas as subsidiary mechanisms for establishing rules of law rather than actual sources of
law. While the decisions of the ICJ are not binding, except on the involved parties, the ICJ attempts to
be consistent in its pronouncements and it is not unusual to see references in one matter to previous
findings.[47] International law has always had a place for the opinion of scholars, and the ICJ has not
been averse to continuing a centuries-long trend in international law's evolution.

Soft law must be added to the list of sources of law for consideration by the ICJ, in addition to
traditional sources derived from Article 38. Birnie has termed this a non-traditional source of
international environmental law.[48] Although not a traditional source of international law, soft law has
influenced the efforts of the international community to realize common rules for protecting the
environment.[49]

It is necessary to further review two sources of international law, one from the traditional range and the
other a non-traditional source.



2.1 Multilateral Environmental Agreements ("MEAs")

Table 1.1 provides a breakdown of MEAs by decades, illustrating a rapid growth in international law-
making. Notwithstanding the burgeoning role of international law in the field of environmental
protection, there is little evidence that the rise in the number of MEAs has led to an improvement in the
environment.[50]

There has been little quantitative research done on the effectiveness of MEAs. The most important thus
far is the survey conducted by the Preparatory Committee for United Nations Conference on
Environment and Development ("UNCED").[51] This survey[52] recognized the difficulties inherent in
assessing their effectiveness. It focused on issues such as objectives and achievement, participation,
implementation; information, operation, review, adjustment, and codification programming. The
survey's findings acknowledged the ineffectiveness of MEAs and provided extensive recommendations
for rectifying the problem.[53]

2.2 Soft Law

Much to the chagrin of legal positivists, already troubled by the very idea of international law, comes
the new stream of international pronouncement popularly dubbed 'soft law.'[54] Kim Boon has
described soft law as "law in the process of making. It is nascent, incipient, or potential law. It may be
in the form of a declaration, a resolution, a statement of principles-which is morally if not legally
binding."[55] The impetus for the creation of soft law on the environment began with some vigour in
1972 at the United Nations Conference on the Human Environment ("UNCHE"), with the passage of
documents such as the Stockholm Declaration of the United Nations on the Human Environment.[56]

Adede has developed a useful guide to the categorization of soft law instruments, which include

those dealing with issues that States initially wanted to address in a treaty but could only
agree on a non-legally binding instrument as a final goal; those originally conceived and
produced as guidelines for States to take into account when enacting environmental
legislation, or negotiating bilateral or multilateral instruments; those produced as
guidelines for the implementation of an existing treaty; those produced as guidelines for
implementing statutory provisions or policies promulgated by international organizations,
regional or global; those produced in the form of directives, decisions, regulations or
recommendations of policy-making organs of international organizations; and declarations
signed by Heads of State and Government promoting certain principles relating to issues of
environment and development.[56]

Today, all evidence points to the likelihood that the formulation of soft law will proliferate more rapidly
than negotiation of formal international environmental agreements.

[26] Dupuy has offered three main reasons for the rapid growth in soft law.[58] The first reason is
described as structural in nature and results from the existence and development of a network of
permanent institutions at international and regional levels. In this area, the United Nations ("UN") has
played a significant role by offering a standing structure that makes possible the organization of
permanent and on-going political, economic, and normative negotiations among member

states.[59] The role of the UN is enhanced by the growing importance of Non-Governmental
Organizations ("NGOs") in ensuring the realization of a dynamic relationship between inter-state
diplomacy and international public opinion.

The second reason offered by Dupuy is the diversification of the components of the world
community.[60] The arrival of developing countries on the international stage has triggered a shift in
the majority's power. Soft law instruments, such as resolutions, recommendations and, declarations, are
looked at with great enthusiasm as the means for modifying main rules and principles of the
international legal regime.

The third reason is the rapid evolution of the international economy and the growing phenomenon of



global interdependence, combined with progress in science and technology, creating a need for new
branches of international law. These new elements of international law are that they are adaptable and
applicable to each new level of technological achievement. Thus, international law relating to the
protection of the environment is a prime catalyst for the emergence of soft law as a dominant feature in
the changing international legal order.

Soft law offers many advantages over the more traditional forms of hard law, or treaties, and has been
touted as a more effective alternative.[61] The fact that treaties tend to be narrowly drawn, take longer
to negotiate, are limited in their application until ratification, and lack enforcement mechanisms to
promote compliance suggests the need for effective alternatives that can respond to the immediate
environmental threats of the global village.[62]

Soft law can provide an overall package based on consensus to deal with an environmental problem at a
transaction cost much less than that normally required for multilateral agreements. The practical
advantages of soft law are its non-legally binding and discretionary character. More importantly, soft
law facilitates the further development of international environmental law, as states may not be ready to
enter binding legal agreements on a particular environmental issue. Indeed, the possibility of more
detailed strategies being devised, as opposed to the generality of treaties, appears to be greater due to
soft law's non-binding nature.

Soft law can allow countries to move faster in addressing environmental issues. Its flexibility
encourages the quick response to rapid changes in scientific understanding of environmental and
developmental issues.[63] Further, international consensus can be more readily achieved in principle, if
not in law, because soft law can express political statements and values rather than strict legal
principles. Moreover, a state participating in the creation of international law is faced with many other
than strict legal norms and principles. For example, issues such as security, economic concerns, and
political expediency all influence the behavior of a particular state. Soft law allows a state to approach
a given situation in a multi-disciplinary manner, circumventing the rigors of the process of international
law-making.

The amorphous nature of soft law should not lead to it being summarily dismissed as a useless
mechanism to deal with environmental issues. The notion of ambiguity may be anathema to
international positivists, but it can promote valuable feelings of international comity and co-

operation. The vagueness of standards may render third-party adjudication almost

impossible.[64] Global solutions must be pursued in order to solve environmental problems, and it is far
more productive for nations to deal with each on the basis of an agreement than on the basis of a series
of disagreements.[65] Soft law may help define the standards of good behavior expected of a state.

Even more significantly, a soft law agreement can lead to changes in the political consideration of
environmental problems. It can serve as a reliable gauge for determining the direction the international
community intends to follow with regard to a particular environmental issue. It can also signal the
possible contents of the agenda on an environmental issue and alter the perspectives on issues, thus
causing opinion to coalesce in a particular manner.[66] In this context and given the right conditions,
soft law can evolve as part of the body of customary international law or harden into treaty law. An
example of this is the Helsinki Declaration on the Protection of the Ozone Layer issued in 2 May 1989,
which provided the background for the hard amendments to the 1990 Montreal Protocol on Substances
that Deplete the Ozone Layer.[67]

Soft law offers precedents to states seeking environmental measures' introduction into domestic
legislation. If a large number of states do this, then a particular piece of soft law may be justifiably held
to be part of international customary law.[68] Even more so, the repetition of soft law principles in
international environmental agreements may provide support for the claim that a particular principle is
now part of customary international law.

As noted by Dupuy, "cross-references from one institution to another, the recalling of guidelines
adopted by other apparently concurrent international authorities, recurrent invocation of the same rules
formulated in one way or another at the universal, regional or more restricted level, all tend



progressively to develop and establish a common international understanding."[69] Dupuy has cited
the principle of information and consultation, which has manifested itself in the obligation of states to
inform and consult one another prior to engaging in any activity or initiative that is likely to cause
transboundary harm. This principle has been found in numerous recommendations and resolutions, and
now arguably can be said to reside in the realm of customary international law.[70]

Undoubtedly, political decision makers can be influenced by soft law solutions. Soft law emerges in the
public forum and is perceived as having political consequences. For this reason, soft law
pronouncements should not be underestimated. An example of this is the Langkawi Declaration on the
Environment, issued by the Heads of Governments of the Commonwealth in 1989.[71] Although legal
liability for implementation of this declaration was not contemplated, it was taken seriously. Palmer has
argued that because of the Langkawi Declaration on the Environment New Zealand and other Pacific
countries in the Commonwealth relied upon Commonwealth support on the 1990 debate of UNGA
Resolution on Large-Scale Pelagic Driftnet Fishing and Its Impact on the Living Marine Resources of
the World's Oceans and Seas.[72]

Although soft law is often perceived as merely creating and delineating goals rather than actual duties
and strict obligations, it is not always true that soft law instruments are short on substance. For example,
the Langkawi Declaration on the Environment contained a fairly detailed program of action that could
easily be incorporated into a treaty. Further, the fact that there are examples of soft law instruments
attracting the right to have reservations formulated in the text, such as the UN 1974 Charter on
Economic Rights and Duties, is evidence of the quasi legal status of soft law instruments, given that a
document devoid of any legal suasion ought not to attract reservations.[73] Accordingly, although a
soft law instrument may be non-binding, its moral weight may fall just short of creating legal
implications. Therefore, great care is taken in the negotiations of these instruments.

While increased use of environmental soft law is not necessarily a precursor to the growing seriousness
of international environmental problem-solving, it is still important to provide proper appreciation of
the role of soft law in future protection of the environment. As noted, there are many characteristics of
soft law that make it a useful tool for protection of the environment. Pioneers of international
environmental soft law contributions must strive to ensure that it is presented in a manner that would
facilitate its easy transformation into hard law. Although not legally binding, soft law is capable of
asserting great moral pressure to ensure some level of compliance.

The ambiguous and amorphous nature of the framework approach to treaty making blurs the line
between soft and hard law. For example, many framework agreements use language that is so 'soft' that
there is great difficulty in ascertaining the precise obligation or burden on State parties.[74] There are
examples of soft law instruments that are more detailed than treaty law; Dupuy has argued that future
instruments for the protection of the environment should not be judged on the basis of whether they are
'soft’ or 'hard', but on the commitment or behavioral change required of a state.[75]

It would appear that soft law, although a non-traditional source of international law is now a reality of
international environmental law's creation. International law's challenge is to acknowledge soft law and
assist in its development. This ensures that soft law is kept as close as possible to the high end of the
spectrum in terms of strengthening the resolve of nations to protect the environment.[76]

3.0 The Limits of International Law and the Environmental Dilemma

States have a common interest in survival both as sovereigns and as collections of individuals. Natural
resources are being rapidly depleted and ecosystems destroyed or rendered almost useless.[77] The
danger to the biosphere is growing daily and the international community is turning to international law
to play its role in reversing the present trend of environmental abuse. Yet, international law is primarily
a set of rules or norms governing relations among states. The current approach to the creation of
international environmental law is based primarily on traditional international law-making
techniques.[78] Traditional techniques cannot adequately combat the threats to mankind posed by the
deterioration of the environment.

3.1 The Concept of State Sovereignty



The norms of state sovereignty have always shaped the actions of the international community. In this
century, the concept of sovereignty as a fundamental tenet of international law has dominated
international law-making. Brownlie provides the classic statement on sovereignty:

The sovereignty and equality of states represent the basic constitutional doctrine of the law
of nations, which governs a community consisting primarily of states having a uniform
legal personality. If international law exists, then the dynamics of state sovereignty can be
expressed in terms of law, and, as states are equal and have legal personality, sovereignty is
in a major aspect a relation to other states (and to organizations of states) defined by law.
The principal corollaries of the sovereignty and equality of states are: (1) a jurisdiction,
prima facie exclusive, over a territory and the permanent population living there; (2) a duty
of non-intervention in the area of exclusive jurisdiction of other states; and (3) the
dependence of obligations arising from customary law and treaties on the consent of the
obligor.[79]

Forging effective international accords for the protection of the environment has been hampered by
national sovereignty.[80] Sovereignty refers to the capacity of states to exert their own political and
juridical power within their territories. These powers include protection of their own property and their
citizens, the obligation not to cause damage to other states, and the ability to order their internal
organization. An example of this is the exploitation of natural resources or the distribution of wealth in
their societies.[81]

The traditional concept of sovereignty precludes criticism or investigation into many aspects of the
domestic arrangements of nation states. At the negotiation of the Convention to Combat Desertification
in Those Countries Experiencing Serious Drought And/Or Desertification, Particularly in Africa, Kenya
bristled at the suggestion that its land tenure system needed re-examination. Kenya's resistance was
based on the perception that such a suggestion was an intrusion on its sovereignty.[82] The recognition
of the sovereignty of each state has meant that international environmental law has emerged in a fashion
unaffected by the reality of global environmental interdependency. Thus, it is necessary to review some
of the characteristics of sovereignty to illustrate its unsuitability as part of the international law-making
framework for solving environmental problems.

From the onset, the limits of sovereignty are being pushed by the need to protect the environmental
interests of other states, even when these interests are not directly linked to any interference with
sovereign rights.[83] For example, climate change will fundamentally affect the quality of human life
negatively. This challenges the international community to address the problem, even though specific
sovereign rights are not yet identifiable. The controversial nature of the issue is also well illustrated in
the area of biological diversity.

The importance of the world's biological diversity to the international community cannot be
trivialized. The majority of the genetic resources are found in developing countries. These developing
but biologically diverse countries have made it clear that these resources are unequivocally subject to
national sovereignty, and that they have the right to develop these resources as they see fit. This
attitude is permitted under international law, which maintains that state sovereignty takes precedence
over global environmental concerns.[84] However, in light of global interdependency, national action
with regard to genetic resources can result in adverse implications for the international community.[85]

Moreover, the notion of property as defined by principles of territoriality, and the blind adherence to
national sovereignty as a defense mechanism for justifying national indifference towards genetic
resources, can only undermine efforts at forging international consensus for promoting the conservation
of the world's biological diversity. As argued by Susan Bragdon, "developing countries cannot afford to
hide behind a principle of sovereignty in order to pursue a development path that destroys biological
resources."[86] When a state harms what it considers to be its own environment, others may also suffer,
even if such suffering is not readily definable within the context of sovereign interests.[87] Therefore,
the challenge is to persuade nations to forego the preoccupation with sovereignty in order to provide for
a more sustainable environment.[88]



Another dimension to the uneasy fit between the protection of the environment and sovereign rights is
the depletion of the stratospheric ozone layer. The stratospheric ozone layer, by its very nature, cannot
be defined neither as part of the territory of a particular state, nor its property. There is no obligation on
the part of an individual state to protect it. If the obligation of a state is to protect its own property, and
the stratospheric ozone layer is not considered part of its property and therefore under its protective
cloak, then this can give rise to what Hahn has called the "prisoner's dilemma."[89] If the entire
community of states protects the stratospheric ozone layer, then the international community will
benefit. Incongruously, a state may benefit more from non-cooperation regardless of what is done by
other states.[90] Consequently, if the majority of nations agree to protect the stratospheric ozone layer,
and one nation decides not to be part of that effort, that nation can use its comparative advantage to woo
investors.[91] This use of the environment as an incentive for investment has already been seen in the
discussions on industrialization and foreign investment in the developing world.[92]

An international legal system based solely on interstate relations may experience some difficulty
regulating effects that are not between states, or protecting aspects of the environment that lie beyond
the jurisdiction of any one state. Regulating the harm caused by a state or group of states does not
figure into traditional international jurisprudence, which is generally more concerned with regulating
the conduct of states to prevent one state from harming another. Thus, the international system based on
state sovereignty must now address the protection of an aspect of the environment existing beyond
political boundaries.

An essential element in the definition of sovereignty is the duty of non-intervention in the exclusive
jurisdiction of other states. Yet, states must realize that compromises on sovereignty are necessary if
international solutions are to be found to environmental problems. The problem of desertification is
well known, and its implications for global interdependency noted, particularly with respect to
population displacement and the international economy. The Convention to Combat Desertification in
Those Countries Experiencing Serious Drought And/Or Desertification, Particularly in Africa represents
the culmination of nearly two decades of advocacy by United Nations Environment Program
("UNEP"). Interestingly, it appears to allow the exertion of external pressure on internal practices of
states. Article 5 calls for due priority to be given to combating desertification, allocating resources
properly, and addressing the underlying causes of desertification, particularly

socio-economic factors.[93] Thus, it would seem that developing countries have conceded some
sovereignty to deal with desertification. Because desertification affects developing countries,
bargaining power therefore resides with nations called upon to assist. The situation is different in
subject areas such as climate change and biological diversity, where the immediate effects are not yet
apparent and developing countries are more inclined to take an emboldened approach. Tles has argued
that this was due in part to developing states no longer feeling compelled to wield the sword of
sovereignty as proof of independence and a new understanding of the need for accepting a more porous
concept of sovereignty.[94]

Sovereignty poses a major challenge to international environmental law-making. Initially, limitations
on the right of states to exploit their own natural resources or to pollute their environment were based on
the need to balance the interests of competing sovereigns. Accordingly, a state's sovereign rights were
limited only to the extent that exercising these rights caused significant environmental harm in the
territory of another state.[95] At a later point the nature of environmental harm soon drew attention to
the fact that transboundary pollution affected not only neighboring states but also entire regions and
even the entire international community. The realization that acid rain may be responsible for the
decimation of much of the aquatic ecosystems in Europe prompted the negotiation of the Convention
on Long-Range Transboundary Air Pollution. The goal was to define the limits of state actions while
considering not only harm to neighboring states, but also to an entire region.

While this approach attempts to adjust to new environmental imperatives, it remains ineffective because
of the reliance on ecologically irrelevant criteria. An international legal order based on sovereignty
does not readily accommodate the exposition of rules and regimes based on ecological

unity. Environmental harm only attains legal relevance where it coincides with a significant
interference with the territorially-based interests of other states.[96] The result has been the occurrence
of ecological harm without the triggering of an international response. Obligations with respect to the



environment cannot only be defined within the parameters of transboundary impact, but must reflect
actual state activity.[97]

The problems associated with the environment are not issues that can be resolved by negotiations based
on states' short-term interests. This is belied by the notion that the "first function of international law
has been to identify as the supreme normative principle of the political organization of mankind, the
idea of sovereign states."[98] A system based on this philosophy is unsuited to collective action
transcending political boundaries. The earth's environment cannot be conveniently divided into
political boundaries over which separate political entities can assume rights and

responsibilities.[]99] Global environmental action requires states to prohibit or control certain activities
within their territories that are of importance not only for the state obeying a particular obligation, but
also for the international community as a whole. Adherence to sovereign interests inhibits the capacity
of the international community to protect the environment.

Moreover, the rise of global interdependency diminishes traditional notions of sovereignty and the link
between global interdependency and the environment may be the final push towards a re-thinking of
these notions. Perkins has argued that developments in the area of the environment have revealed that
human society has reached a point of increasing connectedness and interdependence.[ 100} Implicit in
this is the recognition that states have obligations to the international community as a whole that
transcend state sovereignty.[101]

This argument by Perkins is reflected in Justice Weeramanty's dissenting opinion in the Advisory
Opinion on the Legality of the Threat or Use of Nuclear Weapons:

Another approach to the applicability of environmental law to the matter before the Court is
through the principle of good neighbourliness, which is both impliedly and expressly
written into the United Nations Charter. The principle is one of the bases of modern
international law, which has seen the demise of the principle that sovereign states could
pursue their own interests in splendid isolation from each other. A world order in which
every sovereign state depends on the same global environment generates a mutual
interdependence which can only be implemented by co-operation and good
neighbourliness.[101]

3.2 Quintessence of the State as the Legal Person in International Lawmaking

The norms of legal personality as part of the overall concept of sovereignty have perversely shaped the
emergence of international law. The term "legal personality” embodies the concept that states are
identical in their legal character and rights and that they exist as subjective and morally equal
persons. International jurisprudence has always ascribed legal personality to states. According to
Hickey, from the Peace of Westphalia in 1648 until the second half of the 20th century, states were
subjects of international law and other entities were not. The only exception to this was when states
specifically bestowed personality upon other entities or accepted their personality

by consent.[103] The consequence is that states are perceived as the exclusive actors in the
international community, with other bodies or individuals within their structures are denied the
opportunity to participate fully in the international law-making process.[104] The state-centered
approach to international lawmaking has been favored by the legal traditionalists who see states as the
ultimate source of rights, duties, privileges, and immunities under traditional international law.[105]

It is now being recognized that the notion of the international community cannot only acknowledge the
presence of nation states. Increasingly, non-state entities are proving to be important and effective
participants in the international forum. These non-state entities include international organizations,
NGOs, individuals, indigenous peoples, and communities.[106] As argued by Sand, the role of states in
asserting legal rights on behalf of the international community as a whole is not well developed, thus
leading to international law being more akin to the law of states and not of the international community,
which includes non-state actors.[107] Yet, the deterioration of the environment is a problem that may
affect every individual in a very real and personal manner.[108] This conflicts with the perception of
the state as having a singular, abstract existence. This is based on the presumption that peoples'
interests necessarily coincide with that of their states.



Modern technology has provided a forum for many non-state actors to be heard globally. Arguably, the
traditional state-centered structure of the international system is already co-existing with an equally
powerful multi-centric system dominated by NGOs and other transnational entities.[109] Today, there
are many international corporations that wield more influence than many individual states. As a result,
people embrace the idea of NGOs, which provide a voice for those who may be affected by
environmental problems but are not given the opportunity to be heard.[110] Indeed, many of these non-
state actors are presently playing important roles in the negotiation, implementation, monitoring, and
enforcement of MEAs. NGOs are becoming more accepted as part of official government delegations, as
well as having the right, albeit limited, to participate on their own in the negotiation of MEAs.[111]

This adoption of the state-centered approach to international law-making has led to the adoption of
solutions to environmental problems that cannot deliver the impetus for change that resides in the
peoples of the state. For example, environmental problems are influenced by factors such as population
growth. While the state may be able to set broad population policies, it is accepted that mandatory
measures as adopted in countries like China, have no place in modern democracies. Undoubtedly,
combating population growth would also require adjustments at the local level. Thus, solving
environmental problems must involve many non-state actors, such as private individuals and NGOs.

An example of changing attitudes is noticeable in the recent Convention to Combat Desertification in
Those Countries Experiencing Serious Drought And/Or Desertification, Particularly in Africa
("Desertification Convention").[112] Article 3 of this convention articulates principles of participation
that move beyond a state-centered approach to a broad, people-centered vision. It advocates that states
should design programs to combat desertification with the participation of populations and local
communities. From this spirit of co-operation and partnership, states should develop a better
relationship between communities, NGOs and landowners in the battle against desertification.

The approach used in the "Desertification Convention" has been described by Danish as the "bottom-
up" approach.[113] The key elements of this approach are: (1) the participation of local people
intimately involved in the problem of the planning and implementation of action programs; (2)
measures to improve the awareness and capacity of these local actors; (3) assurances that the importation
of technology and ideas is driven by local demand; (4) a leading role for NGOs both as experts and as
links to the local people; and (5) the development of coordinating and financial mechanisms to ensure
access to financial resources that will allow the local actors and NGOs to implement action
programs.[114] Danish has argued that the "bottom-up" approach offers the most promising set of
principles, norms, and mechanisms to international law. It also provides a blueprint for future
international regimes that embraces the wide range of governmental and non-governmental bodies.[115]

The issue of non-state participation in the making of international environmental law has grown more
complicated in light of the growing recognition in national legal systems and, to some extent in
international law, of a right to a safe and healthy environment. The emergence of the right to a healthy
environment, both in international and domestic law, and the fact that there is an acknowledgement that
environmental solutions must be subject to a "bottom-up" approach, lends credibility to the assertion
that there must be effective non-state participation in the making of international environmental

law. This principle of non-state participation is hitherto unknown to international law. It addresses the
idiosyncrasies of environmental problems and the multitude of interests affected. This signals a novel
approach in the re-thinking of traditional notions of the legal personality in the international law-
making process. Magraw asserts that the more appropriate method of viewing environment and
development is at the level of human beings and not nation states.[116] This view ought to be extended
to the making of international law on the environment with the process reaching out to include those
most affected-the peoples of the world. Decisive action will only occur when nations not only accept
the primacy of the international community, but also reject the notion that the international society
comprises a community of states rather than the persons (both legal and natural) within those states.[117]

3.3 Equity

Equity facilitates the consideration of principles of fairness and justice in the establishment, operation



or application of international law.[118] These notions of equity have begun to affect the negotiation
of MEAs. Agreement on what constitutes equitable behavior is undergoing a tremendous
metamorphosis in discussions today on environmental problems and their solutions. During UNCED
some of the concerns with equity were aired by developing countries. The argument of equity was
introduced as the basis for building the relationship between the developed and developing world in the
pursuit of a future based on the principle of sustainability. In particular, they identified the need to
reduce the disparity in living standards between the developed and the developing world as part of the
drive for the protection of the environment.[119] In the analysis of poverty, the gulf between the
developed and developing nations remains vast, a situation that will continue to occupy the attention of
the policy makers of developing countries at the expense of the environment. Thus, as emphasized at
UNCED, there is the need to provide priority and recognition of the special status of developing
countries. Equity must intervene and assist in the resolution of the economic disparity between the
developed and developing world.

Developing countries are quick to point out that while the developed countries pursued their economic
ends largely through industrialization, the environment suffered as a result. Indeed, the bulk of the
greenhouse gases were emitted during the industrial drive of the developed world.[120] Now that poor
developing countries are at the brink of initiating the exploitation of their own natural resources for
purposes of uplifting the conditions of their people, the developed nations are calling for a cessation of
such activities on the basis of the potential harm to the environment.[121] They argue if the developing
world is allowed to pursue a mad rush to development, it may wreak greater environmental havoc than
the relatively slower industrial revolution that transformed the developed world.[122] Equity demands,
however, that developing countries receive proper compensation for foregoing development
opportunities inherent in the activities such as the reduction of resource exploitation in order to ensure
that the environment is not further affected.[123]

The situation is further influenced by the fact that a shared colonial past has left many developing
countries with an inequitable share of the distribution of the world's limited wealth. Cheng has argued
that the underdevelopment of the developing world is largely a result of prolonged colonial plunder,
control and exploitation.[124] Based on historical behavior, the developed world has the greatest
concentration of wealth and dominates the international economic system. The domination of trade,
money, and finance issues bestows the most power to create international law. Therefore, there is the
moral obligation to address international problems without regard to purely

national concerns.[125] This calls for an equity that considers the injustice of past distribution of the
world's wealth and the present concentration of the world's wealth in the hands of developed nations.

Moreover, the traditional notion of equity or fairness must contemplate the historical debt owed by
developed nations for their contribution to the deterioration of the environment.[126] As seen with the
issue of climate change, historical responsibility rests with the developed world, although this does not
relieve the developing world of partial current responsibility. Common but differentiated
responsibilities, should be pursued to redress the historical imbalances. This has been clearly
contemplated by the Framework Convention on Climate Change,[127] whereby Article 4 states "All
Parties, taking their common but differentiated responsibilities . . . shall,"{128] where the use of the word
"shall" implies an obligation on the part of member states. The Framework Convention prescribes
different responsibilities for dealing with climate change and this was manifested in the Kyoto Protocol
to the Framework Convention where developed countries accepted certain specific restrictions on green
house gas emissions but to which developing nations were not required to adhere.

Although not articulated as a principle of common but differentiated responsibilities, the Montreal
Protocol on Substances that Deplete the Ozone Layer addresses the special position of developing
countries. The Preamble to the Montreal Protocol requires special provisions for meeting the needs of
developing countries. This includes the setting up of the Multilateral Fund for the Implementation of
the Montreal Protocol ("MFIMP") and the exemption of developing countries from making
contributions to the MFIMP, as per Article 10(6) of the amended Montreal Protocol. This is entirely
defensible since many environmental evils can be placed on the doorsteps of developed

nations. Present trends show no major shift in apportionment, as these countries continue to consume a
disproportionate share of the world's resources. Shearer has observed that today, the U.S. has the world's



largest economy, the largest consumer of natural resources, and the largest producer of energy and
carbon dioxide.[129]

Without some effort to recognize the plight of developing countries and provide appropriate incentives,
little would be accomplished. Developing countries show a marked propensity to engage in activities
geared towards protection of the environment where external assistance is forthcoming.[130]

This is largely due to the demands of competing problems afflicting these nations. The inability to
pursue environmental objectives may even affect the expeditious ratification of MEAs. While
international agreements may at times be negotiated within a short timeframe, the period of ratification
often remains inordinately long, thus undermining the potential effectiveness of the agreement.

In many instances the root cause of delays to ratification reside in problems of financial resources and
technology.[131] Tt seems that the most serious constraint on environmental protection in the
developing world is the absence of financial resources or the competition for scarce financial

resources. Even if willing, developing countries lack the financial resources to implement positive
environmental measures.[132] Furthermore, technology to improve the state of the environment, due to
its sophistication, is often more expensive or not readily available. The requirement is not just for
technology to improve the environment, but also for environmentally friendly technology to facilitate
economic development. The technology incentive has emerged as a vital part of international efforts to
solve environmental problems.[133]

Article 10A of the amended Montreal Protocol on Substances that Deplete the Ozone Layer provides for
the transfer of the best available, environmentally safe substitutes, and related technologies, to
developing countries.[134] Furthermore, not only has an international agreement provided for
environmentally suitable technology, but also another has provided for the transfer of technology to
gain commercial returns as an incentive for ensuring participation of developing nations. Although
written in somewhat confusing language, Article 16 of the Convention on Biological Diversity goes
some distance to promote the transfer of technology to enable developing countries to benefit from the
exploitation of their biological resources. More so, Article 19 of the Convention on Biological
Diversity encourages the transfer of technology through biotechnological research, particularly where it
involves genetic resources from a particular country.

The process of creating incentives can be seen in the development of the international environmental
legal order for protection of the stratospheric ozone layer. At the time of the negotiation of the
Convention for the Protection of the Ozone Layer, very little effort was made to ensure that developing
countries were part of the process. Within two years, new evidence suggested that without the
participation of developing countries, consumption would drop by 35 percent instead of the targeted 50
percent.[]135] As the situation deteriorated and fears grew that efforts to protect the stratospheric ozone
layer by means of international law would be undermined by developing countries, steps were taken to
ensure their full involvement. In the negotiation of the 1990 amendments to the Montreal Protocol on
Substances that Deplete the Ozone Layer, the developing countries agreed to the proposed legal steps
for protection of the stratospheric ozone layer on the condition that the MFIMP be established.[136]

Thus, it is indisputable that developing countries only showed interest in the protection of the
stratospheric ozone layer after the 1990 London amendments to the Montreal Protocol. After these
amendments, the vast majority of developing nations accepted the Convention for the Protection of the
Ozone Layer, a fact undoubtedly linked to the technological and financial concessions made to the
developing world.[137] Even if the element of fault and historical responsibility is ignored, the
developed world must provide sufficient incentives for action by developing countries, as the
developing nations do not have the means to assume the environmental obligations demanded of them
to protect the global environment.[138]

The need to develop a system of incentives must be translated into the creation of an efficient funding
mechanism. The Global Environment Facility ("GEF") and MFIMP have been identified as major funds
created to address environmental problems in developing countries. The potential for additional new
funds cannot be ignored. Article 11 of the Framework Convention on Climate Change, and Article 21



of the Convention on Biological Diversity, both contemplate the establishment of new financing
mechanisms. Although both conventions have agreed to use the GEF on an interim basis, there is no
guarantee that this would become a permanent arrangement. There are inefficiencies inherent in using
the multiple fund approach such as incremental administrative costs, and overlapping project
supervision. Resolution of this problem of multiple funds would benefit developing countries by
making more funds available for actual projects.

Additionally, equity seems to demand preferential treatment of developing countries in the pursuit of
effective solutions to environmental problems. This preferential treatment includes different technical
standards and time frames for compliance for developed and developing countries in order to provide
recognition for the interaction between environmental protection and economic development.[139] For
example, in the 1990 negotiation of the amendments to the Montreal Protocol, this was conceded by the
developed nations, as Article 5 provided for a delay in compliance on the part of developing nations,
and within certain parameters, for the application of lower technical standards.

Ultimately, recognizing the notion of common but differentiated responsibilities is a useful step forward
and reflects a form of international equity that can assist in resolving some of the environmental
problems besieging the international community today. This equity must continue to acknowledge the
need to provide adequate incentives to encourage developing countries to embrace positive
environmental values. No doubt, the developed world bears historical responsibility for the problem,
but their contribution may be overshadowed by unrestrained industrialization among developing
countries in the first half of the 21st century. Traditionally, multilateral agreements did not include
incentives for nations to enter the treaty making process; however, this had to be changed in light of the
identifiable barriers to reaching agreements on global solutions to environmental problems.[140] The
challenge facing the international community today is to accelerate the use of general principles of law,
such as equity in focusing on the new requirements confronting today's society, and acknowledging the
idea of common but differentiated levels of responsibility for environmental protection based on the
particular condition of developing countries.

3.4 The Concept of Unanimous Decisions and Negotiation of All Changes

One of the cornerstones of the process of international law-making is the requirement of

unanimity. This dictates that the final legal product must always be agreed upon by all parties in order
to achieve binding status.[141] The positivists argue states should only be bound when they have
given their express or tacit consent to an international right or obligation.[142] A nation cannot be
bound by an agreement to which it did not agree, as that would be a direct infringement of its
sovereignty.[143] The majority of nations of the world may support the imposition of new obligations
with respect to the environment, but no individual nation would be compelled to act, even if the
participation of that nation is crucial to the finding of an effective solution for a particular
environmental problem. Under the existing tenets of international law, state sovereignty supersedes the
interests of the international community.[144] For example, in relation to climate change, for different
reasons many nations play pivotal roles in what is a very complex situation. The US is responsible for a
large percentage of the emissions of carbon dioxide, but conservation of the rain forests of Brazil is also
a crucial part of the solution. From the viewpoint of sovereignty, Brazil cannot be compelled to protect
its rain forests even if provided with all necessary incentives.

Another problem arises where a state consents to an initial agreement, but subsequent developments
point to the need for the expeditious introduction of changes to the original text. Discussions on air
pollution suggest that science plays perhaps the most critical role in the understanding of the
environmental challenges facing the international community. Yet, scientific knowledge constantly
evolves, and the basis under which an agreement is reached may change dramatically in response to new
scientific understanding. The Convention for the Protection of the Ozone Layer came into force on
September 22, 1988, but changes in the understanding of the problem between signature and entry into
force necessitated the negotiation of the Montreal Protocol on Substances that Deplete the Ozone Layer
in May 1987.[145]

The traditional method of dealing with this problem is to negotiate all changes. If there were schedules



to an agreement, these could only be amended through negotiation by all parties and subsequent
ratification by the number of parties as prescribed in the parent instrument.[146] This cumbersome
procedure, while satisfying the requirements of sovereignty, can be a stultifying handicap in the
development of an international legal order for the protection of the environment. The challenge today
is to find creative means for ensuring that vital adjustments, predicated by changes in scientific
understanding, are not held to ransom by the traditional dogmas of the international law-making
process.

International efforts to deal with the problem of the depletion of the stratospheric ozone layer provide a
more effective method of dealing with scientific changes in future agreements for protection of the
environment. The amended Montreal Protocol contains many provisions that cater to the role of
science. Article 11 provides for parties to the Convention for Protection of the Ozone Layer to meet at
regular intervals to respond to scientific changes. Articles 2(9) and 2(10) provide adjustment procedures
by which parties can agree to reduce consumption of listed chemicals, beyond that stipulated by the
text, without having to resort to formal amendment procedures.[147] Tmportantly, Article 2(9)(c) of the
amended Montreal Protocol rejects the customary rule of consensus when consensus is not possible, in
favor of a two-thirds majority in the procedures for reaching agreement on amendments, after every
effort has been made. This rule on a majority consensus was further refined in the 1990 amendments to
reflect the concern of developing countries that they may be forced into unreasonable positions. The
result was the inclusion of language that effectively provided a veto to both developed and developing
countries.

While the delays inherent in the process for obtaining ratification of MEAs may undermine efforts to
speedily bring into effect key environmental accords, there is evidence of an alternative that may serve
to lessen the impact of the tardiness of some nations. The new approach questions the traditional notion
that a treaty can only come into force when a specified number of states accept or ratify the treaty. This
new approach is found in the somewhat unique process of provisional implementation. Provisional
implementation is illustrated by the resolution of the parties to the Convention on Long-Range
Transboundary Air Pollution, which allows for action to be taken on an interim basis for implementation
of the convention, and to fulfill obligations arising from the convention to be fulfilled to the maximum
extent possible pending entry into force of the convention.[148]

Another method of circumventing the need for unanimous decisions is the use of central supervisory
bodies with authority to issue binding resolutions. An example of this can be seen in the work of the
International Whaling Commission, established by Article IIT of the 1946 International Convention for
the Protection of Whaling. This commission was imbued with the authority to issue regulations capable
of adoption by a three-fourths majority and binding on all states that are party to the convention.[149]

Developments like majority vote, provisional implementation, and the use of central supervisory
bodies, alter somewhat traditional international law jurisprudence which promote the view that states
are only bound by the international norms to which they have consented. Such developments are of
profound interest to the future of international environmental law. They recognize the need to forego
traditional notions of unanimity and avoid the international community being held at ransom by
nations whose delay may lead to degradation of the environment to critical levels. Though it is
accepted that unanimity has remained dominant for primary MEAs, an irreversible and immediate threat
to the global environment may one day make even further inroads into the supposed infallibility of this
concept.

3.5 Focusing on Systems Rather Than Objects

Traditionally, efforts directed at international law-making have focused on specific and easily
identifiable objects as subjects of international law.[150] The idea of harm to the environment is
generally expressed within the context of the protection of human property rights in the environment,
and not harm to environmental systems themselves.[151] This view is being challenged by the
emerging order of international environment law, such as the Convention

on Biological Diversity,[152] which seeks to protect ecosystems in their own right. The bulk of the
early MEAs focused on specific pollutants or the conservation of particular species.[153] This approach



reflected the traditional thinking on what are proper subjects for international law. Today, the issue of
biological diversity is providing an indication of how international law should be responding. Much of
the biological diversity that exists today is in danger of becoming extinct even before understanding is
reached on the potential role of many species in the preservation of the biosphere in general, and human
kind specifically. Moreover, the emphasis is now shifting from species and pollutants to ecosystems
and habitats.[154] Thus, it is hardly surprising that the Convention on Biological Diversity addresses
the conservation of ecosystems and habitats in order to acknowledge that many species, which ought to
be conserved, remain outside the realm of existing human knowledge.[155] However, the problem here
is that natural ecosystems do not fit neatly into political divisions. The Amazon ecosystem does not fall
entirely within Brazil, nor is its importance limited to South America. Any shift from specific objects to
wider concepts like ecosystems would challenge the notions of state interests and state divisions upon
which traditional international law is based.

3.6 State Responsibility

To quote Shaw, "State responsibility is a fundamental principle of international law, arising out of the
nature of the international legal system and the principles of state sovereignty and equality of
states."[156] 1t is necessary to review the principle of state responsibility within the context of modern
international environmental law, especially since it has traditionally occupied a major point of
prominence in the legal regime governing the relationship of nation states.

At its simplest, state responsibility contemplates the situation where one state commits an
internationally unlawful act against another, thus establishing international responsibility as between
the two states. Accordingly, the breach of an international obligation gives rise to a requirement for
reparation.[ 157} The foundation of state responsibility in environmental cases would normally be based
on the breach of any obligation voluntarily contracted by virtue of a treaty or imposed by customary
international law.[158]

The requirements for state responsibility were made clear in early rulings of the Permanent Court of
International Justice. In the Spanish Zone of Morocco Claims, Judge Huber stated quite succinctly,
"responsibility is the necessary corollary of a right. All rights of an international character involve
international responsibility. Responsibility results in the duty to make reparation if the obligation in
question is not met."[159] The principle of state responsibility was re-iterated in the Trail Smelter
Arbitration, where the Tribunal noted that

under principles of international law . . . no state has the right to use or permit the use of
territory in such a manner as to cause injury by fumes in or to the territory of another or the
properties of persons therein, when the case is of serious consequences and the injury
established.[160]

There are certain features of the principle of state responsibility that must be noted. On the issue of
fault, some international scholars have adopted the viewpoint that there is objective responsibility and
that the liability of a state is strict.[161] Others contend that there is subjective responsibility and
advocate a notion of fault with an emphasis on intentional or negligent conduct.[162] This issue has
not been clearly settled although the strict liability theory appears to have gained

some ascendancy.[163] Further, the liability of a state can be imputed whenever officials are involved,
whether or not the activity in question was sanctioned by the state.[164]

One point that must be noted in the debate on liability is that much of the existing law on state
responsibility for environmental harm revolves around the performance of lawful activities within the
territory of a state. Fundamentally, it would appear that what is being frowned upon is not the activity
itself, but the harm which it causes. Birnie has noted that the Trail Smelter Arbitration never suggested
that the operation of such industrial plants was wrongful or prohibited. The thrust of the judgment was
that the smelter be prevented from causing damage through fumes and that a control regime be
implemented. In addition to the issue of harm, there must be clear establishment of the identity of the
injured state, which is the state that had its rights infringed by the act of another state.[165]



Having settled the framework for the application of state responsibility, the next step is reparation,
which, as emphasized in the Chorzow Factory Case, "must, as far as possible, wipe out all the
consequences of the illegal act and re-establish the situation which would, in all probability have
existed if that act had not been committed."[166] The view expressed in the Chorzow Factory Case,
while still holding some validity, must be considered in light of the later Trail Smelter Arbitration,
where the issue of the wrongfulness or negligence of the act causing the harm, was not brought into
issue.[167] Therefore, it might more be accurate to say that the consequences of the act causing the
harm must be removed.

The classical view on state responsibility, for several reasons, may not be tenable in the context of
modern environmental law. In reviewing the application of the principle of state responsibility for
environmental damage, most notable is the relative absence of litigation based on the principle. Take,
for example, the Chernobyl Nuclear Accident; it was clear that the former U.S.S.R. was the perpetrator,
the victims were known and material damage occurred. Yet no claims were lodged by any neighboring
state affected by the nuclear accident. The reasons for the reticence in applying the principle of state
responsibility in environmental matters must be understood.

First, Birnie has highlighted the fact that cases involving the principle of state responsibility are only
brought by states.[168] The decision to bring such a case, in environmental matters, is discretionary and
may be influenced by non-environmental issues.[169] For example, in matters which may create
precedents that could adversely affect the future conduct of a state, there may be a general unwillingness
of such a state to be a plaintiff. A state that is a victim today may be a perpetrator tomorrow. Further,
Birnie has argued that the jurisdiction of international tribunals is rarely compulsory as no state can be
brought before an international tribunal without its consent, and therefore without agreement,
participate in a third party settlement.[170] Negotiations, which are often quite expensive and
cumbersome, may be the only viable alternative for an injured state.[171] Since there is no proper
enforcement mechanism to ensure that a state honors a judicial determination, there is also the problem
of compliance with a judicial decision. In addition, the principle of state responsibility cannot be relied
upon by individuals or corporate bodies, and these are often the victims of environmental

damage. Thus, there is greater use of domestic civil liability regimes to which victims can readily have
access.

Second, as claims are only made by states with standing, and remedies available may be inadequate or
limited, international claims may not be a useful mechanism for protecting the environment of common
areas.[172] In addition, even where transboundary environmental damage is involved and the costs of
such damage may be recoverable through international claims, state responsibility cannot adequately
allocate such costs. As noted by Birnie, the uncertainty surrounding liability standards, the type of
environmental damage which is recoverable, and the role of equitable balancing renders the outcome of
any such claim somewhat capricious and incapable of determining who should bear

transboundary costs.[173]

Third, it has been asserted that state responsibility is an inadequate remedy for the international
standards of environmental protection.[174] The use of state responsibility cannot displace the need for
environmental regulation. This, according to Birnie, is a failing "which explains the emphasis states
have placed on the development of treaty regimes of environmental protection and their supervision by
international institutions and the failure to develop or reform the law of state responsibility for
environmental harm."[175] What is being sought in the area of global environmental issues is
regulation of conduct, and not compensation or reparation, thus further undermining the efficacy of
traditional state responsibility principles.

Fourth, state responsibility places liability on a state where it can be clearly established that damage
incurred by another state was caused by its own conduct.[176] In dealing with modern environmental
problems such as depletion of the stratospheric ozone layer, this state of affairs is almost impossible to
establish. The problem of depletion of the stratospheric ozone layer cannot be allocated to any one
nation; therefore, the principle of state responsibility cannot be readily used to address non-compliance
or breach of obligations emerging in the international legal regime, which protect the ozone layer. The
effects of global environmental change, such as depletion of the ozone layer, extends world-wide and all



people and states are simultaneously victims and polluters. One cannot apply traditional principles of
state liability to such a scenario. Emphasis must be placed on principles of prevention and
mitigation.[177]

Fifth, a review of the existing literature on liability for harm in international law shows that the liability
of the states, for damage caused to another is generally expressed in terms of compensation for repair of
the damage occasioned.[178] This model fits somewhat uncomfortably in the realm of international
environmental law. There are myriad difficulties inherent in adopting the harm-compensation model,
with the first and most important arising from the reality that many acts directed against the
environment are capable of causing irreversible damage.[179] In the Case Concerning the Gabcikovo-
Nagymaros Project, the ICJ noted that "in the field of environmental protection, vigilance and
prevention are required on account of the often irreversible character of damage to the environment and
of the limitations inherent in the very mechanisms of reparation of this type of damage."[180]

Climate change will contribute to the decimation of the biological diversity contained within the global
village. The loss of a species is irreversible. The emerging question is, therefore, what level of
compensation is adequate to deal with the loss of a specie that may lead to an impact, not only on
present, but future generations. Even if it is possible to repair an environmental harm, the costs might be
staggering or at least beyond the means of any one nation.[181] Also, the causal link between a harmful
activity and damage to the environment may be difficult to establish.[182] For example, in respect of
acid rain, how can one firmly establish the causal link between the emission of air pollutants in the UK
and the decimation of aquatic ecosystems in Sweden? Further, the identification of the source in terms
of legally convincing evidence may be impossible to ascertain.[183] In the area of depletion of the
stratospheric ozone layer, it is impossible to pinpoint whose CFCs are causing damage to the
stratospheric ozone layer at any given time.

Moreover, international law-makers must strive to create a concept of damage and compensation based
on rules that recognize the special characteristics of environmental harm. Only then will states find
themselves operating within a system of sanctions, which provides an incentive to change their
behavioral patterns in dealing with environmental issues. Justice Weeramantry, in his dissenting
opinion in the Advisory Opinion on the Legality of the Use By a State of Nuclear Weapons in Armed
Conflict (WHO), made the claim that "there is a State obligation lying upon every member State of the
community of nations to protect the environment, not merely in the negative sense of refraining from
causing harm, but in the positive sense of contributing affirmatively to the improvement of the
environment."[ 184]

Sixth, there is the argument that state responsibility addresses the problem between parties harmed and
injuring parties. As noted in the discussions below on monitoring, implementation and the emergence
of non-compliance regimes, state responsibility, which is essentially a bilateral concept, can be of
limited use in a multilateral scenario.[185] With the rise of global interdependency, the scope and range
of problems, such as depletion of the stratospheric ozone layer and climate change, extend beyond the
boundaries of a single state and can in fact encompass the entire global village.

Indeed, it is apparent that the principles of state responsibility cannot be applied to global
environmental problems due to the cumulative nature of these problems, the diversity of victims and
polluters, the undoubted role of natural forces, and the continuing scientific uncertainty with respect to
some of these problems.[186] The multitude of sources, parties and issues involved makes it unlikely
that in the event of the breach of an obligation by a state, with respect to its obligations to protect the
environment, would allow for effective recourse to the traditional doctrine of state responsibility. Even
on the evidentiary level problems abound as the evidence required to substantiate a claim can be
rendered dubious in light of the multifaceted nature of environmental issues and the involvement of
complex scientific and technical issues.[187]

Seventh, and related to the nature of global environmental problems, is the case of the global

commons. The common space of mankind includes the high seas, outer space, and, in the view of many
nations, the polar regions. Again, the protection of the global commons is vital to human kind and the
emergence of international environmental law to serve such a purpose is inevitable. The Convention on



the Law of the Sea is an example of the emergence of a normative regime designed to protect areas that
are not part of the territorial constraints of nation states. The emergence of international environmental
law to protect the common spaces cannot be supported by the traditional doctrine of state responsibility,
as there would be no locus standi for a state bringing an action for damage to the global commons.[188]

The doctrine of state responsibility is one of the pillars of international law. Unfortunately, it would
appear to be of limited value in the struggle to protect the environment. Even when a state breaches its
obligations to protect some aspect of the environment, the use of the doctrine of state responsibility is of
little or no value in dealing with the transgressions of such a state.[189] Further, in light of the need to
pre-empt environmental problems, utilizing a doctrine that depends on the breach of an international
obligation, is short-sighted as the larger issue is the prevention of such breaches as the potential damage
may be irreversible. For the doctrine of state responsibility to achieve greater relevance, it must adapt to
the special circumstances surrounding environmental issues. Furthermore, the international community
must act with courage to forge a new doctrine capable of responding decisively to the fast emerging
environmental challenges to the sustainability of the international community.

4.0 All-Embracing Versus Sectoral Approach

The sectoral approach has long been favored in the development of international law.[190] This trend,
illustrated in Table 1.2, has continued in the emerging international legal regime for protection of the
environment.[191] However, this approach requires re-examination in light of the special characteristics
of environmental problems. Consideration should be given to an all-embracing approach to the
protection of the environment, organized around a single international instrument that encompasses the
entire notion of what is the "environment" and the best way to protect it. Very few international jurists
have come out in support of the idea of a change in the manner of negotiating MEAs from the sectoral to
a single all embracing accord; however, the idea has attracted support.[192]

The idea of a comprehensive all embracing accord is not new and was articulated as early as 1986. The
World Commission on Environment and Development ("WCED") commissioned a report on the legal
principles necessary for the achievement of sustainable development. Within the context of this
request, a recommendation was made that an international instrument be drafted on sustainable
development that would contain a comprehensive and overarching set of principles. This idea was
taken up by the International Union for the Conservation of Nature ("IUCN") Commission on
Environmental Law and a draft text first published in 1995. A member of the TUCN Commission on
Environment Law has claimed that the draft covenant represented the first attempt, in the history of
international environmental law-making, to depart from the traditional approach of piece-meal and
sectoral law-making to a more holistic approach. This TUCN draft covenant addresses issues such as:
climate change, depletion of the stratospheric ozone layer, soil, water and natural ecosystems;
biological diversity; waste issues, and the cultural and natural heritage of man.[193]

Perhaps the holistic view of environmental planning had its most spectacular manifestation at UNCED,
where an attempt was made to dispense with the sectoral approach and to pursue the path of an all-
embracing approach. To date, Agenda 21, which emerged from UNCED, remains the most significant
official attempt by the international community to dispense with the sectoral approach. A precedent
now exists for the forging of an all-embracing environmental protection accord. But the likelihood of
this approach being adopted depends on addressing some of the key issues that may influence the
practicality and usefulness of such an ambitious proposal. These issues include the time factor involved
in negotiating a single treaty, which encompasses several environmental problems. By the time a
solution is reached for all the problems collectively, the consequences of an individual problem would
have already manifested itself. If one wishes to deal with ozone depletion and climate change in one
treaty, the consequences of one may have become aggravated during the time of negotiation. Another
example pertains to the evidence required to justify international action to address an environmental
problem. It is often the case that the impetus for international action is based on scientific certainty;
therefore, as environmental problems are at different levels of scientific certainty, and in some cases, like
climate change, where the debate is still ongoing, it would be impossible to incorporate the various
environmental problems in one single accord.

Table 1.2 Sectoral Analysis of Number of Multilateral Environmental Agreements|194]



Sector of the Environment Number of Multilateral Environmental Agreements

Air 19
Space 9
Chemicals 5
Biological Agents 32
Nuclear 35
Waste 5
Land 20
Freshwater 62
Marine 179
Biological Diversity 47
Indigenous People 20
Natural and Cultural Heritage 18
Common Heritage 10
Work Place 26
Noise 3
Total 487

4.1 Synergism

The environment is an interrelated system and harm to a particular link can affect the integrity of the
entire chain. It would be best protected by an all embracing accord which can effectively address the
synergism inherent in the environment.[195] In analyzing climate change and depletion of the
stratospheric ozone layer, the nature of environmental synergism was discussed.[196] In 1985, efforts
were made to deal with the problem of the depletion of the stratospheric ozone layer with the
negotiation of the Convention for the Protection of the Ozone Layer. Inadvertently, this would have
dealt with the problem associated with one of the greenhouse gases, namely CFCs, an example of
accidental benefits derived from the synergies in the environment. Yet, in 1992 when the Framework
Convention on Climate Change was negotiated, no similar agreement was reached on forest
management, except for the issuance of the Non-Legally Binding Authoritative Statement of Principles
for a Global Consensus on the Management, Conservation and Sustainable Development of All Types
of Forests. Having regard to the fact that forests are vital in the struggle to combat the problem of
climate change, the failure to reach agreement on a suitable accord can only serve to diminish the
effectiveness of the Framework Convention on Climate Change.

Moreover, due to the inherent synergism in environmental problems, passing a law on one aspect of the
environment will necessitate addressing concerns with another, leading to some level of duplication. It
is clear that there are synergies inherent in climate change, forest management and biological

diversity. Yet these three issues were subjected to separate agreements. It required informal efforts to
ensure that obligations contained in the Framework Convention on Climate Change, the Convention on
Biological Diversity, and the Non-Legally Binding Authoritative Statement of Principles for a Global
Consensus on the Management, Conservation and Sustainable Development of All Types of Forests,
were consistent with each other. The negotiators of the Convention on Biological Diversity expressly
addressed the problem of potential conflict by including in Article 22, which sets out the governing
principle for dealing with any such conflict.[197] The problems described would certainly be
circumvented by the adoption of an all embracing approach as opposed to the sectoral.

4.2 Common Objections Obstacle
The negotiation of MEAs is often marked by certain objections raised by developing countries. The

non-legal factors that influence the will of developing countries to pursue sound environmental
objectives, based on questions of population growth, poverty, development, industrialization, and



external debt, are ever present at the negotiations of MEAs, and dominate the developing world's
presentations. Shearer has argued that developed nations have little or no understanding of the
perspective from which developing countries view environmental problems. In the developed world,
confronting an environmental problem leads to the question, "how much will it cost us to fix this
problem?"” Among developing countries, the question is more like, "how can we possibly afford to fix
this problem when there are so many other problems to address?"[198]

Developing countries frequently object to MEAs on the grounds that these agreements impair their right
to development. They argue that developed countries have decimated their own environment to
achieve their present prosperity and now want developing countries to maintain theirs in pristine
condition at the expense of their developmental aspirations. Thus, it is not surprising that issues of
poverty and development dominate the negotiation of MEAs. Climate change is one problem that fully
exemplifies this situation. A convention on climate change would affect the industrial activities of
nation states. Industrialization is perceived as one of the more effective measures of achieving socio-
economic prosperity and shaking off the shackles of poverty.[199] Not surprising, developing countries
have been reluctant to sign an agreement limiting greenhouse gas emissions without proper

incentives. This may account for the fact that the best that was obtained at Rio in 1992 was a framework
agreement on climate change. A similar situation exists on the issue of conservation of biological
diversity, where the preamble to the Convention on Biological Diversity recognizes that "economic and
social development and poverty eradication are the first and overriding priorities of developing
countries.”

The full impact of these common objections within the context of external debt can be seen in the
analysis of the negotiation of certain important MEAs within the last two decades. While the developed
world is calling for improved management of tropical forests because of their impact on climate change
and biological diversity, the developing world has adopted a view that recognizes the worth of tropical
forests as commodities.[200] Tropical forests are seen as a form of natural resources that can be readily
converted to foreign exchange, which then can be used to satisfy external debts.[201] Deforestation has
been examined in the context of countries with large external debts. Indeed, one Malaysian diplomat
stated in 1992 that if developed countries wanted their developing counterparts to preserve their forests,
they should address the crushing issues of poverty, famine and external debt which compel the felling of
trees.[202] Interestingly, developing countries were quite adamant that references to tropical rain
forests, despite their synergistic relationship with biological diversity, be excised from the Convention
on Biological Diversity.[203]

Using a sectoral approach to creating MEAs results in further inefficiencies due to these common
objections. Much time at the negotiating table is spent on finding creative means to postpone
addressing these issues. The ultimate result is an even more delayed process leading to indecisive
action. A comprehensive accord would allow these issues to be confronted once and for all, and
promote efforts at finding appropriate measures for dealing with them.

4.3 North-South Divide

One of the unfortunate manifestations of the North-South divide is the underlying feeling on the part of
developing countries that only environmental issues considered important by the North reach the
international agenda for environmental protection.[204] While world-wide concern with the
environment is growing, developed and developing countries must find common ground in the pursuit
of environmental objectives.[205] In terms of climate change and depletion of the stratospheric ozone
layer, it would seem that the developed world is much more interested in these issues than the
developing world. Not surprisingly, these issues have dominated headlines in the developed world and
obtained priority status on the international environmental agenda.

Yet, the problems confronting developing nations are somewhat different. Indoor air pollution remains
a more immediate threat to the health and well-being of many people in the developing world. There
are also serious problems associated with water and sanitation in developing countries. The domination
of the developed world in the process of agenda setting, agreement articulation and international
institutions, ensures that these issues are not given any prominence on the international agenda for



environmental protection.[206] By adopting a comprehensive approach to defining the environment
and dealing with environmental issues on an all embracing basis, the objections of agenda manipulation
and lack of sympathy for the most virulent problems affecting developing countries would be
undermined and provide much needed optimism among developing nations that their issues are also
important.

4.4 Treaty Congestion

While the proliferation in MEASs could point to the interest in the international community for
protection of the environment, this unharnessed enthusiasm may cause more problems than offer
solutions. Weiss has argued that success in negotiating a large number of new MEAs has led to a side
effect best described as 'treaty congestion.'[207] Treaty congestion may result in the development of
crippling inefficiencies in the treaty making and implementation process. The cost of negotiating
agreements is high. When staggered over a two-year period,[208] negotiations can put a serious strain
on the financial and human resources of developing countries and impair the successful conclusion of
an agreement. Moreover, an agreement may be negotiated concurrently with others, further straining the
developing countries' resources.[209] Between 1990 to 1992, negotiations were underway with respect
to the Framework Convention on Climate Change ("FCCC"), the Convention on Biological Diversity
("CBD"), and the Non-Legally Binding Authoritative Statement of Principles for a Global Consensus on
the Management, Conservation and Sustainable Development of All Types of Forests. During this
period other international agreements were also being negotiated, such as Agenda 21, and the Arctic
Environmental Protection Strategy. This treaty congestion can only lead to a minimal level of
participation by developing countries, resulting in a diminution in the value of the final output of the
negotiating process.

The problem of simultaneous negotiations is accentuated by the fact that there is no mechanism for
ensuring that environmental efforts are coordinated and integrated with other efforts that are proceeding
at the same time at the international level.[210] Sir Geoffrey Palmer has cogently stated that
negotiations must start afresh each time, with negotiations proceeding differently due to the absence of
a coordinating body. Palmer has pointed out that negotiations on depletion of the stratospheric ozone
layer and climate change, although possessing several similarities, were conducted in different ways and
by different organizations. The situation is worsened by the fact that there is no standing body to
identify and evaluate gaps that might exist in the international framework of agreements, or to prioritize
competing claims for international attention.[211]

The problems faced by developing countries in participating in multiple simultaneous negotiations also
continue after the conclusion of many of these agreements. Imbalances noted in the actual governance
of existing agreements and instruments, including program activities, working groups, and regular
review meetings reflect this problem. This was observed during the 1991 meeting on the Convention on
the Conservation of Migratory Species of Wild Animals. Although this convention boasts of a balanced
membership of 18 developed and 19 developing countries, this review meeting was attended by only 14
developed and 6 developing countries.[212] This situation is exacerbated by the demand on human,
financial, and technical resource constraints affecting developing countries within the context of
simultaneous multiple treaty negotiations.

Thus, treaty congestion and its difficulties may be avoided by the abandonment of the sectoral approach
and the employment of an all-embracing approach. This will improve efficiency and allow valuable
human and financial resources to be more effectively deployed in the battle against environmental
abuse of the global village.

4.5 More Effective Monitoring and Enforcement: Searching for a Non-compliance Regime

The next and perhaps most daunting challenge in developing an appropriate international legal
framework concerns implementation and compliance.[213] This is especially crucial for developing
countries where enforcement of national laws leaves much to be desired. Despite the proliferation of
MEAs on protection of the environment, very little data exists on actual implementation and
compliance in states bound by the precepts of such instruments. Increasingly, international scholars



contend the plethora of MEAs is not accompanied by adequate monitoring and enforcement, resulting
in growing disillusion at the prospect of the international community responding effectively to
environmental crises.[214] The importance of implementation and compliance must be underscored in
light of the potential global consequences of a country's decision to ignore its international
obligations. Thus, it is hardly surprising that the term "compliance control” has become part of the
current environmental nomenclature.[215]

Compliance control addresses the international monitoring, supervision, status and implementation of
international treaty-derived obligations.[216] As argued by Handl, compliance control exists in areas
covered by international law, such as arms control and international labor relations; but now, due to a
combination of factors, it is making its way into the environmental field.[217] Handl sees this situation
emerging as a result of three main factors. First, the technical characteristics of international
environmental law and the propensity for greater complexity and detail require increased control of
state compliance.[218] Second, due to the economic cost of compliance with international
environmental law, it is in the interest of complying states to ensure all other states comply, thus
promoting fair competition.[219] Finally, because normative changes frequently occur within
environmental treaty regimes, there are inevitably questions as to the scope of the obligations at
stake.[220] Thus, compliance control not only verifies a state's own compliance but also ascertains the
existence of the disputed legal norm as well as the nature and scope of the state's obligations.[221]

States' monitoring, implementation and compliance of existing environmental obligations point to a
need for adoption of strict international environmental enforcement standards. As argued by Philippe
Sands, this must be done at two levels. First, at the national level, MEAs require states to develop,
adopt, or modify relevant national legislation.[J222] This makes enforcing national compliance a matter
for public authorities. Second, international enforcement is required once it is established that states
have failed to uphold their environmental obligation.[223]

Implementation and compliance together forge a dynamic process, and many factors impact on the
effectiveness of MEAs. These factors include the following: the economic and social culture of a
particular state; the interaction among local bureaucracies; the availability of technical and financial
capabilities; the ability of non-state actors to operate within a country; ready access to information; the
functions and powers of the specific secretariat established to supervise the particular agreement in
question; and incentives in the agreement to promote implementation and

compliance.[224] Recognizing the multiple factors involved, the continued use of a sectoral approach
renders monitoring a more onerous burden for the international community.

4.5.1 Introduction of Non-Compliance Regimes in MEAs
4.5.1.1 Montreal Protocol

An important development that must be noted is the introduction of non-compliance regimes. Although
not yet a common feature of MEAS, they appeared in the 1980s with the adoption of the Montreal
Protocol. For example, Article 8 of the Montreal Protocol provides the mechanism for establishing such
a regime.[225] This procedure for addressing non-compliance is independent of the provision for
settlement of disputes.[226] The non-compliance regime itself is contained in Annexes IV and V of the
Montreal Protocol,[227] and will be examined to illustrate the international community's thinking on
the critical issue of observance of treaty obligations.

4.5.1.2 Reservations about Implementation of Obligations

Annex 1V, Paragraphs 1, 2, 3, and 4 of the Montreal Protocol provides a party having reservations about
another party's implementation of its obligations a right to notify the Secretariat with its concerns and
supporting information. The Secretariat is then required to request from the party under scrutiny a
response to the allegations. The Secretariat then submits the initial inquiry, the relevant response, and
all supporting information to the Implementation Committee. In addition, the Secretariat can
independently write to a non-complying party requesting information. If not satisfied that the issue has
been satisfactorily resolved, the Secretariat can report the matter to the Meeting of the Parties and inform



the Implementation Committee. A party may also voluntarily indicate its non-compliance, and the
Secretariat will in turn consider the party's submission. The Implementation Committee should be able
to bring an issue under scrutiny when it obtains independent evidence of non-compliance. But the
Montreal Protocol does not contemplate this regime.

4.5.1.3 Scope of Authority

It is also important to note that the Implementation Committee's scope of authority extends beyond
mere compliance issues to encompass the wider concept of non-implementation of obligations. Annex
IV,[228] Paragraph 1 of the Montreal Protocol refers to "reservations regarding another Party's
implementation of its obligations ...; Annex [V,[229] Paragraph 2 refers to "implementation of a
particular provision of the Protocol," and Annex IV,[230] Paragraph 3 refers to "possible non-
compliance by a Party with its obligations under this Protocol." This is a far more satisfactory position
than simply limiting the scope of authority to compliance issues.

4.5.1.4 Membership on Implementation Committee and Transparency

The Implementation Committee was created to ensure the perception of fairness. Members are selected
for a period of two years based on equitable geographic distribution. The membership of the
Implementation Committee is limited to ten parties. The Implementation Committee is required to meet
at least twice per year with meetings arranged by the Secretariat. There are four aspects of the
Implementation Committee that deserve further description. First, the small size of the Implementation
Committee is important, since in general, large committees tend toward ineffectiveness.[231] Second,
Handl argues that, in addition to equitable geographic representation, special attention should be given
to countries whose interests will be most affected. Third, Handl observes that attendance at the
Implementation Committee is problematic and suggests that members ought to serve in their individual
rather than representative capacity.[232] Fourth, Implementation Committee membership should not be
limited only to states. With respect to the Montreal Protocol this might be the best way forward;
however, with respect to other MEAs that impact directly on communities, the prudent course forward
would be to consider expanding membership to NGOs and other key stakeholders.[233]

Lack of transparency of the proceedings of the Implementation Committee relates to the fairness of the
non-compliance regime as a whole. According to Annex [V, Paragraphs 10 and 11{234] of the Montreal
Protocol, the widest possible participation should be permitted to ensure transparency while bearing in
mind the non-confrontational approach of the non-compliance regime. A member party of the
Implementation Committee under investigation should not be allowed to influence a Committee
decision. However, a non-member party who is under scrutiny for non-compliance should be allowed to
participate in the Implementation Committee's consideration process. Further, Annex IV,

Paragraph 16{235] advances the goal of transparency by making available reports to any person upon
request. This appears admirable but contains two vital limitations. First, the report cannot contain any
information received in confidence, ruling out a substantial portion of the report. Second, the report is
only available upon request from a party. This approach rules out non-state actors from accessing
reports generated by the Implementation Committee.

4.5.1.5 Information Gathering

The Implementation Committee of the Montreal Protocol is vested with the power to either seek further
information about parties through the office of the Secretariat, or conduct information-gathering
activities upon invitation from parties suspected of non-compliance.[236] This is an unnecessary
limitation on the ability of the Implementation Committee to fully investigate non-compliance. Ideally,
the Implementation Committee would be able to perform fact-finding activities independently.

4.5.1.6 Consideration of All Non-Compliance Submissions and Recommendations
The Implementation Committee's ability to consider all non-compliance submissions and make

recommendations to the Meeting of the Parties is another feature of the Montreal Protocol's non-
compliance regime. The Implementation Committee's review focuses on "securing an amicable



solution."[237] The Implementation Committee reports to the Meeting of Parties with its findings and
recommendations. Parties may then decide on steps to ensure full compliance, including measures to
assist a party in achieving such compliance. Non-complying parties must submit remedial steps to the
Meeting of the Parties through the Secretariat. In some instances, the non-compliance regime also
provides for interim measures to be adopted even before deliberations are concluded. The Meeting of
the Parties can also force the Implementation Committee to suggest recommendations. Thus, the non-
compliance regime provides the necessary power for the Implementation Committee to arrive at a
settlement prior to the issue being sent to the Meeting of the Parties. This facilitates the Meeting of the
Parties' consideration of the matter.

4.5.1.7 Listing of Non-Compliance Scenarios

One of the troubling issues facing non-compliance regimes is whether possible scenarios of non-
compliance and/or non-implementation should be listed. In 1992, at the Fourth Meeting of the
Conference of Parties to the Montreal Protocol, the parties were unable to agree on a provisional list
identifying seven situations of non-compliance.[238] Such a list may be perceived as restrictive and
counter-productive to the goal of establishing a non-compliance regime with maximum flexibility. Due
to the Montreal Protocol's extremely technical nature and rapidly changing requirements, it might be
more prudent to simply identify the elements of compliance. This will help nations' understanding of
their obligations and types of behavior that must be avoided to ensure compliance.

4.5.1.8 Measures to Deal with Non-Compliance

Annex V, Paragraphs A, B, and C of the Montreal Protocol provide measures that may be adopted by the
Meeting of the Parties to deal with issues of non-compliance. These measures include providing
assistance in achieving compliance, issuance of cautions, and suspension in accordance with the
applicable rules addressing treaty suspension. The overall intent is to bring parties into compliance for
the good of the entire normative regime rather than take punitive measures against a non-complying

party.
4.5.1.9 Conflict Between Non-Compliance Regime and Dispute Resolution Mechanism

In assessing the non-compliance regime of the Montreal Protocol, an interesting problem arises
regarding the dispute resolution mechanism in the stratospheric ozone depletion legal regime. The
Preamble to Annex IV makes it clear that that the operation of the non-compliance regime is
independent of and without prejudice to the dispute resolution mechanism contained in Article 11 of
the Vienna Convention for the Protection of the Ozone Layer ("VCPOL"). This can create some concern
as it is possible for a state not suffering material harm to invoke the non-compliance regime but, due to
the absence of material harm, is unable to access the dispute resolution mechanism. Additionally, it is
possible for a state to invoke the dispute resolution mechanism even while the Implementation
Committee considers its dispute. Clearly, parallel proceedings are possible. If there is jurisdictional
conflict, some writers argue that it should be resolved in favor of the dispute resolution mechanism even
though there is no provision for this in the VCPOL or the Montreal Protocol.[239]

4.5.2 Advantages of Non-Compliance Regimes

There are several advantages to compliance regimes like the Montreal Protocol. Under such a regime
the emphasis is more on assisting a party to fulfill its obligations than on imposing sanctions or
providing remedies for past breaches. The use of a non-compliance regime can help the breaching party
achieve compliance. This fosters a collective approach that rejects the traditional dependence on
bilateralism, where the relationship is merely between the non-complying state and the directly injured
state. This is a major shift in thinking, and Handl argues that such a shift is required due to the frequent
changes in the normative provisions of an environmental regulatory regime. As a result of scientific and
technological developments, compliance issues are bound to occur regularly and differ vastly in their
individual importance for the regime as a whole.[240]

According to Handl, it is counter-productive to invoke traditional dispute settlement procedures to deal



with the wide range of non-compliance and non-implementation issues. Invoking state responsibility
must be a last resort as it is often seen as adversarial and weighty. A state's non-compliance may not
necessarily be due to negligence or callous disregard for an international legal obligation, but rather to a
state's incapacity to honor its obligations. In such a context, the invocation of the principle of state
responsibility might not be the appropriate response.

Moreover, it can be argued that most MEAs cannot adequately address the issue of non-compliance as
they lack an appropriate reciprocity between the injured and injuring parties. For example, suspension
of an MEA for breach of an important obligation is unwise, as the greater goal of environmental
enhancement is not advanced. In addition, the traditional principle of state responsibility places non-
compliance under a multilateral treaty within the framework of a bilateral legal relationship between the
injured and injuring parties. As noted by Handl, "the vindication of international community interest in
protecting environmental resources may be beyond the individual state's ability to invoke the
defaulting state's international responsibility to obtain redress for non-compliance, unless the
incriminated conduct rises also to the level of infringing the rights of the complaining state
concerned."{241] Hand! further argues that even if obligatory breaches of other parties' rights occur, the
resulting problem determines which remedies might be available.[242] Finally, a major benefit of the
non-compliance regime is the Meeting of the Parties' ability to enforce the normative standards of the
MEA. This may be significant. While this flexibility may weaken the MEA somewhat, the overall
relaxation of normative standards may also ensure the survival of the MEA as a whole.[243]

The many advantages of the non-compliance regime for the Montreal Protocol have created a precedent
that is gaining support in the environmental field. It served as the model for the non-compliance regime
contained within the 1994 Protocol[244] to the 1979 UN ECE Convention on Long-Range
Transboundary Air Pollution on Further Reduction of Sulphur Emissions.[245] In addition, there have
been calls for the model to be used as the basis for developing non-compliance regimes for the FCCC,
UN Convention to Combat Desertification, and the Basel Convention on Transboundary Movement of
Hazardous Wastes and Their Disposal.[246]

4.5.3 Emergence of Non-Compliance Regimes - New Problem?

However, the proliferation of non-compliance regimes is also disturbing. As noted above, treaty
congestion creates inefficiencies and a strain at the national level in implementing MEAs. Nation states
must dedicate political, administrative, and economic capacity to ensure effective implementation of
MEASs.[247] The current state of affairs, where a large number of international environmental
institutions-including the different secretariats that have some claim on the administrative capacity of
nation states -- has overwhelmed many developing nations and adversely affected their ability to fullfil
international obligations.[248]

The monitoring and administrative requirements imposed by the passage of multiple international and
regional environmental laws places increased pressure on the scarce resources of the international
community. Every time a new MEA is negotiated for protection of some aspect of the environment, new
machinery is deemed necessary for assessing implementation and compliance.[249] The result of these
requirements-having separate monitoring and non-compliance processes, meetings of parties, financing
mechanisms, scientific sources and advice, dispute resolution systems, and technical assistance
schemes-can only lead to chaos.[250]

Sachariew observes that of the 200 international legal instruments in force in 1991, more than forty
created new international bodies. Additional oversight, co-ordination, and secretarial functions were
entrusted to these new, as well as existing bodies.[251] This trend towards widespread institutionalism
undermines efforts at effective implementation monitoring and compliance. The resulting demand on
resources must be viewed within the current context of the financial difficulties facing most IGOs,
particularly the UN.

It is readily apparent that the objectives of implementation monitoring and compliance are better
accomplished by using a single institution rather than multiple teams from different
secretariats. Incremental advantages would result from this unified approach. For example,



chlorofluorocarbons ("CFCs") are greenhouse gases as well as ozone depleting
substances. Conceivably, one secretariat could assume responsibility for all aspects of this issue by
monitoring CFC emissions as part of the general analysis of greenhouse gas emissions.

An all-embracing accord may assist in rationalizing attempts at implementation monitoring and
compliance with MEAs. However, this accord must transcend the existing trend in international law-
making where issues of implementation and monitoring are sometimes deliberately left vague. If the
accord inherits this common deficiency it may prove to be ineffective.

4.6 Tnappropriate Legislative Agenda

One of the obstacles to forging a single all-embracing agreement dedicated to environmental protection,
pertains to the appropriateness of the agenda. For example, issues such as climate change and depletion
of the stratospheric ozone layer are global in character, indoor air pollution is national in character, and
acid rain is regional in character. The different characters of these environmental problems can prove
problematic for the construction of an agenda for an all-embracing accord. However, the diverse
character of environmental problems should not deter efforts at developing an all-embracing accord.

The biggest obstacle to an all-embracing accord is the inclusion of national environmental
problems;{252] however, there is justification for including these issues. National environmental
problems, such as water quality, are common to many countries. Efforts to combat these common
problems could be shared between countries. This sharing of information and technologies would be
better facilitated under the framework of a single comprehensive accord. Furthermore, there are national
issues that require outside expertise and financing, particularly those affecting developing

countries. These may be more effectively provided through the adoption of a comprehensive approach.

In the process of resolving international environmental problems, developed countries could engender
goodwill by helping developing countries implement solutions for pressing domestic

problems. Creation of an all-embracing accord would result in more effective mechanisms to deal with
national issues. It would also ensure that developing countries are included in a comprehensive effort
towards solving environmental issues that affect not only the global community, but also the local
populace.[253]

Finally, there are some domestic issues that are incapable of resolution without international co-
operation. The problem of the international transport of hazardous waste can be theoretically rectified
by individual states, but in practice no state could successfully deal with this issue without international
consensus and support.[254]

4.7 Notion of Unacceptable Delays in Negotiating All-embracing Accord

A fundamental objection to an all-embracing agreement for environmental protection is that it may be
subject to extensive delays. It can be argued that such an agreement may never come into being. While
throughout most of the twentieth century, negotiating international agreements has been a cumbersome
process fraught with numerous delays, this has certainly changed in the last decade, particularly with
respect to MEASs.[255]

Negotiations for The Law of the Sea Convention commenced in December 1973 and concluded in
December 1982, a period of nine years. However, delay is not the current trend, and with the
international community becoming more skilled in the negotiation of international agreements, a
slightly different picture has emerged. For example, the Framework Convention on Climate Change was
negotiated from February 1991 to May 1992, a mere fifteen months. Additionally, negotiations for the
Protocol on Environmental Protection to the Treaty Regarding Antarctica-including its four complex
annexes-and the Convention on Biological Diversity, were both completed within two years.[256]

Varied reasons explain the speed at which some negotiations are currently being concluded. Since
many countries belong to regional blocs and modern communication promotes more efficient
collaboration, countries often (such as those of the developing world) arrive at the negotiating table



with common positions. As a result, an increased flow of information ensures that the nature and
context of environmental problems are well understood, and more time is spent on solution building
rather than denial. Moreover, due to the proliferation of MEAS, there now exists an extensive pool of
human expertise to draw upon both in the developing and developed world. Thus, it is not a foregone
conclusion that delay resulting from the pursuit of an all-embracing agreement on the protection of the
environment would derail attempts at creating an international agenda for safeguarding the
environment.

Another dimension of the problems associated with delays stems from scientific uncertainty. There is
often a failure to act when the agents of science cannot reach consensus on a particular environmental
problem. Indeed, science may be most culpable for delays affecting the development of international
legal solutions to environmental problems, as policy makers depend on science to provide necessary
evidence before taking action. In the discussion on depletion of the stratospheric ozone layer, it was
pointed out that the problem was first identified in 1974, yet due to the scientific community's failure to
be fully convinced, very little was done until the dramatic appearance of the ozone hole in 1985. At
this time the international community was forced to respond swiftly with the Vienna Convention for
Protection of the Ozone Layer.

A dependence on science, while necessary, must not be allowed to cause delays as scientists search for
consensus. There are signs of change with the emergence of the precautionary principle.[257] When
faced with irreversible environmental harm but scientific uncertainty, this principle advocates that the
international community must act to protect the environment.[258] The principle is clearly illustrated
in the Bamako Convention on the Ban of Import into Africa and the Control of Transboundary
Movement and Management of Hazardous Wastes Within Africa. Article 4(3) of this convention calls
for the adoption of a preventative, precautionary approach to pollution problems that curbs the release
of substances without waiting for scientific proof.[259]

The growing acceptance of the precautionary principle led to its adoption in the FCCC. According to
Article 3(3), precautionary measures are a guiding principle for the implementation of the
convention.[260] Thus, the adoption of the precautionary principle in the case of the stratospheric
ozone layer may have avoided a decade of inactivity while man waited at the altar of science for
confirmation of the nature of the problem. The inclusion of the concept of the precautionary principle
in a single, all-embracing accord on environmental protection would help to alleviate fears of delays in
reaching such an agreement.

In addition to the possible delays associated with negotiation of an all-embracing accord on the
environment, there are legitimate concerns as to the time required for ratification of such an important
international legal instrument. Typically, multilateral treaties take between two and twelve years to
become effective once a formal agreement has been reached.[261] An all-embracing accord for
protection of the environment may find itself at the upper end of the scale. This may be avoided by
utilizing concepts such as a provisional treaty application or delegated law making.[262] At the
signing of the Convention on Long-range Transboundary Air Pollution, the signatories agreed on an
interim basis to initiate the provisional implementation of the convention. A somewhat less proactive
approach was used in the Basel Convention on the Control of Transboundary Movements of Hazardous
Wastes, and their Disposal, where a resolution by the signatories called for states to refrain from
activities inconsistent with the objectives of the convention pending ratification.[263]

5.0 The Use of the General to Specific Approach of Law Making

Solving environmental problems generally requires changes in human behavior to correct or limit the
impact of particular activities. Thus, international environmental agreements require detailed
provisions to ensure effectiveness. However, the present approach to international environmental
lawmaking shows a predilection to enacting agreements that are very general in content and incapable
of proper enforcement. These framework agreements merely state the overall goals of the conventions;
establish general obligations concerning such matters as scientific research and exchange of
information; discuss the broad measures necessary to correct the situation; and provide a skeletal legal
and institutional framework for future action.[264]



Framework agreements are then followed by protocols, which seek to address the deficiencies in the
parent text by adding the specific measures required and more detailed implementation

mechanisms. An early example of the trend of framework agreements can be seen in the negotiations of
the Barcelona Convention for the Protection of the Mediterranean Sea Against Pollution, held in

1976. This convention established the general principles for protection of the Mediterranean Sea
against the ravages of pollution and was followed by more detailed protocols, for example, the 1979
Convention on Long-Range Transboundary Air Pollution, the Convention for the Protection of the
Ozone Layer, and the Framework Convention on Climate Change.[265]

The framework approach to international environmental law making has wide support. As the number
of parties to an agreement grows, so does the difficulty associated with finding agreement.[266] New
parties bring different agendas, interests, and reservations. The result is often more protracted
negotiations, greater transaction costs, and problems of coordinating complex negotiations.[267] In
light of the difficulties in finding international solutions to environmental problems, the framework
approach allows states to begin addressing an environmental issue in an incremental

manner.[268] Countries can start taking coordinated actions to deal with environmental problems,
while avoiding premature negotiations on issues that might hinder the achievement of even the most
basic agreement. The contention is that initial agreement among states, especially when developing
countries are involved, is more easily accomplished through framework agreements with low
commitments and enough generality to promote broad interpretation. In addition, the framework
convention approach can lead to positive feedback loops, making the adoption of specific substantive
commitments more likely. Provisions for scientific research in framework agreements assist in the
reduction of uncertainties and provide the foundation for more detailed action.[269]

Sometimes the deficiencies in a framework agreement are minimized by having the agreement provide
for over-achievement. In the Convention for the Protection of the Ozone Layer, Article 2(1) and (2) set
out the general obligations of the parties. Yet, Article 2(3) makes it clear that the "provisions of this
Convention shall in no way affect the right of Parties to adopt, in accordance with international law,
domestic measures additional to those referred to in paragraphs 1 and 2 above." On other occasions, the
deficiencies in a framework agreement are mitigated by the adoption of one or more annexes or
appendices, which may include scientific, technical, and administrative provisions.[270]

Notwithstanding the support for the framework approach and strategies to minimize its shortfalls, this
approach is far from satisfactory. Environmental problems subject to framework conventions are
precisely those that require specific action to redress existing imbalances. The causes of climate change
are well known and accepted almost unanimously at the scientific level, and the levels of greenhouse
gases emitted are readily identifiable.[271] Dealing with this problem within the context of a framework
convention can lead to disputes in interpretation and permit evasion or deferment of the measures
required to achieve a reversal in the present trend of climate change. This has led to the charge that by
signing the Framework Convention on Climate Change, international leaders were merely trying to
divert attention from their failure to arrive at a sound and lasting legal solution to a grave environmental
problem.[272]

The framework approach is a manifestation of the reliance on the sovereignty-of-state philosophy for
international environmental lawmaking. Pandering to the whims of sovereign assertions results in the
passage of agreements couched in terms of the lowest common denominator, making it difficult to
actually enforce or introduce mechanisms designed to ensure meaningful change.[273] The creation of
basic documents only serves to postpone serious issues. The result, as seen in the case of the
Convention for the Protection of the Ozone Layer, was the need for rapid negotiation of a protocol even
before the primary instrument came into force. Science had already identified the problem and the
remedial measures necessary. Yet state-centered interests prevailed, making it necessary for tremendous
efforts at additional costs to be exerted by means of a protocol to ensure the establishment of, and
compliance with, specific standards.[274] The emerging picture points to the inadequacy of lowest
common denominator agreements for solving existing environmental problems and preventing future
environmental crises.

Another key weakness in framework type agreements is that they sometimes promote the neglect of



available scientific and technical information, or eschew requirements that are technically unfeasible or
illogical. Susskind points to the negotiation of the Barcelona Convention for the Protection of the
Mediterranean Sea Against Pollution, as an example of this phenomenon.[275] The technical wisdom
of the day made it clear that Romania and Bulgaria ought to be included in any effort to combat
pollution in the Mediterranean Sea. Yet, political considerations dictated otherwise.[276] When
dealing with scientific and technical advice, the citing of scientific evidence that supports a country's
particular policy at that stage of the negotiation is important. As the framework approach does not
always lead to proper usage of scientific and technical resources, such chicaneries can pass without
much questioning.

Finally, negotiations conducted through the framework approach are typically dominated by the most
powerful states.[277] Susskind has argued that the absence of a formal negotiation system defining the
rights of each state and an outline of the minimum threshold of support required from all nations has
allowed powerful states to dominate the negotiation process. This can lead to agreements that promote
the interests of the dominant states at the expense of less powerful ones. At the negotiations of the Basel
Convention on the Control of Transboundary Movements of Hazardous Wastes and their Disposal,
African states felt that the convention was unfair because of the failure of developing countries to
include certain provisions they considered important.[278] Consequently, developing countries could
be left with an international legal solution that does not adequately address the problem confronting
them. This development can lead to questions regarding the legitimacy of the agreement itself. Thus,
while the framework approach may prove to be politically expedient, it may achieve such expediency at
the expense of the environment.

6.0 The Need For An Interdisciplinary Approach to International Environmental Law Making

Today many nations simply fail to address environmental issues, as they are often not seen as important
enough in comparison with other high-priority domestic issues. In the developing world, issues such as
population expansion, high external debt, poverty, development, industrialization, and technology
dominate the domestic agenda and are very much part of the baggage taken to negotiations on
MEASs.[279] Tt is questionable, therefore, whether the international community can continue to use a
single disciplinary approach.[280] The problems associated with protection of the environment cannot
be solved solely by laws. Instead, a comprehensive approach to environmental protection that focuses
on legal and non-legal factors in tandem is obligatory.

UNCED suggested that the world is entering an era of international environmental law in which
environmental and economic issues are joined.[281] The reconciliation of environmental protection
and economic development, seen as divergent objectives by the international community, must occur to
encourage a new and effective international environmental order.[282] In a separate opinion delivered
in the Case Concerning the Gabcikovo-Nagymaros Project, Vice-President of the ICJ, Justice
Weeramantry, noted that "the problem of steering a course between the needs of development and the
necessity to protect the environment is a problem alike of the law of development and of the law of the
environment."[283] Included in the rich cocktail of economic and environmental factors are those of
social, cultural, gender, and demographic dimensions.

The international law-making community has started taking tentative steps in the direction of
interdisciplinary thinking. The interdisciplinary approach was adopted at UNCED and can be found in
many soft law instruments, such as Agenda 21. Interestingly, it has now appeared in a more traditional
"hard law" instrument. During the debate on the Convention to Combat Desertification in Those
Countries Experiencing Serious Drought and/or Desertification, Particularly in Africa, there was heated
controversy over the extent to which discussions should cover socio-economic factors and require
affected state parties to change national practices and institutions in order to give deference to such
factors.[284]

This convention proceeds further than any other international legal agreement in utilizing the
interdisciplinary approach. The preamble starts by "Noting also that desertification is caused by
complex interactions among physical, biological, political, social, cultural and economic
factors."[285] The convention goes on in Article 2(a) and (c) to call for the adoption of an integrated



approach addressing the physical, biological, and socio-economic aspects of desertification, while
integrating poverty alleviation measures into efforts at combating desertification and mitigating the
effects of drought. This reflects acceptance of the position that an effective anti-desertification program
must not focus exclusively on ecological causes but also on the social and human factors that influence
people to degrade land.[286]

The interdisciplinary approach to environmental protection has also confronted gender related

issues. Tinker has stated that the Convention of Biological Diversity is the only MEA that
acknowledges a fundamental link between women's participation and the implementation of the treaty
itself.[287] The Preamble to this convention gave credence to the "vital role that women play in the
conservation and sustainable use of biological diversity and affirming the need for the full participation
of women at all levels of policy-making and implementation for biological diversity
conservation."[288] Ignoring the special impact of gender on conservation of biological diversity could
only serve to undermine the effective implementation of the convention.

Thus, it is vital for international lawmakers to respond to the special dictates of environmental problems
and develop new skills to ensure effective and efficient legal responses. In discussions on protection of
forests, it has been noted that the problem is based on a complex set of socio-economic causes that are
not primarily legal in their genesis.[289] Wilson, Jr. has argued that the interdisciplinary nature of the
issues raised with respect to the problem of deforestation, makes successful resolution dependent on co-
operation among environmental, economic, and development groups.[290]

Thus, solutions cannot be pursued within the strictures of legal dogma. As observed by Hunt,

If lawyers have tended to be isolated within their discipline, this cannot continue to be the
case. An ecosystem view mandates that we develop deeper ties with, and a better
understanding of many other disciplines . . . While law is clearly not the only player in the
sustainable development game, it will be called upon to make a major contribution.[291]

The sentiments of Hunt were cogently articulated by Justice Weeramantry in the Case Concerning the
Gabcikovo-Nagymaros Project:

Moreover, especially at the frontier of the discipline of international law, it needs to be
multi-disciplinary, drawing from other disciplines such as history, sociology, anthropology,
and psychology such wisdom as may be relevant for its purpose . . . As this vital branch of
law proceeds to develop, it will need all the insights available from the human experience,
crossing cultural and disciplinary boundaries which have traditionally hemmed in the
discipline of international law.[292]

7.0 Conclusion: Pursuing the Legislative Agenda

It is beyond dispute that the environmental crisis is an international one. In most of the scientific
reviews of climate change and depletion of the stratospheric ozone layer, current evidence suggests that
these problems are capable of generating international, regional, and national consequences. It would
seem only a cohesive global effort can ensure meaningful progress in the establishment of an effective
international legal regime for the protection of the environment.

However, it is not surprising that the international community largely ignores the fundamental
difficulties of environmental protection in the developing world. It is debatable whether the already
considerable international legal exertions to address environmental issues have been successful. The
prodigious output of the international community in the making of MEAs and soft law instruments is
indicative of a strong interest in the environment. However, the effectiveness of these instruments
suggests the need for re-thinking the present approach, which is dominated by the making of framework
conventions (with protocols emerging to add specificity) and soft law instruments. Moreover, this
current approach utilizes well-known international law principles including that of sovereignty,
quintessence of the state as the legal person in international law-making, equity, focus on objects rather
than systems, and state responsibility. These well-known principles, while serving the international



community well in other areas of global concern, appear to be somewhat miscast when applied in a
traditional manner to the problems of the environment.

International law making also seems to have shown a predilection to use the sectoral approach when
making laws that impact on the environment. This approach must be reviewed and consideration must
be given to the adoption of a more all-embracing approach. Factors such as synergism, the common
objections obstacle, the North-South divide, and treaty congestion can all be positively addressed
within the framework of an all-embracing accord. This is not to say that the issue is beyond dispute, as
the presence of questions surrounding the appropriateness of the agenda for such an accord and the
prospect of delays make the possibility of an all-embracing agreement more difficult.

Furthermore, in the making of international environmental law, it would appear that the use of an
interdisciplinary approach to law making is more suitable for dealing with environmental problems than
is a strict law approach. Environmental problems involve issues pertaining to non-legal areas such as
science, politics, sociology, and economics. Tt is simply not realistic to expect legal solutions to

environmental problems to emerge from a purely legal setting. Therefore, there is the need to develop
and promote an approach to international law making that would include non-legal disciplines.

* Dr. Rajendra Ramlogan is a past graduate of the New York University of Law, where he obtained his
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